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1 PROCEEDINGS 

2 (Witness previously sworn.) 

3 RICHARD M. LOWTHER 

4 called as a witness, being previously 

5 sworn, was examined and testified as 

6 follows: 

7 ADVERSE EXAMNATION (cont'd) 

8 BY MS. WIVELL: 

9 Q. Good morning, sir. Do you understand you're 

10 still under oath? 

11 A. Yes, I do. 

12 Q. There are some questions that I would like to 

13 follow up on from yesterday, some areas that we 

14 talked about and some reports that you said you would 

15 make for us. First of all, I want to go back to the 

16 area that's your personal area of responsibility, and 

17 that's risk management. Okay? 


18 

A. 

All 

right. 


19 

Q. 

All 

right. 

Does B&W have coverage with any 


20 insurer which it believes would provide coverage for 

21 damages if they are awarded in this case? 

22 MR. SCHNEIDER: Objection, outside the 

23 scope. 

24 A. It's my understanding that that is a matter of 

25 some legal difficulty in interpretation and it's 
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currently being reviewed. 

Q. All right. And that's why I said "which B&W 
believes." I know — I know that there are sometimes 
disagreements with insurance companies, but what I'm 
trying to do is find out what particular insurers B&W 
has insurance with that it believes might provide 
coverage. That's where I'm going with this. 

So does it have coverage which B&W believes may 
provide coverage for damages in this case? 

MR. SCHNEIDER: Objection, outside the 
scope, asked and answered. 

A. It's my understanding that B&W has insurances, 
but that Brown & Williamson has not yet formulated 
its determination as to whether those insurances will 
provide any cover in this case. 

Q. All right. I'm just trying to identify the 
insurers that B&W is considering whether or not that 
there's coverage. That's where I'm going to ask so 
that I can ask if those files were reviewed. 

MR. SCHNEIDER: Same — 

Q. What insurance company does B&W believe it may 
have insurance with that may provide coverage in this 
case? 

MR. SCHNEIDER: Same objection. 

A. It's my understanding that information on 
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insurance policies has been provided as requested in 
this case, and that Brown & Williamson has not yet 
made a determination as to which of those policies 
may provide coverage in this case. 

Q. I understand, and that's my question, sir. I'm 
asking which policies — not by number, but with 
which insurance company, so that I can ask you if you 
have spoken with or with — if B&W has requested any 
potentially relevant documents from those insurers. 
That's why I'm asking for the names of these 
insurance companies. So let me repeat my question. 

What insurance companies does B&W believe it 
possibly has insurance with that may provide coverage 
in this case? 

MR. SCHNEIDER: Same objection. 

A. I believe I've answered that question. 

Q. Well I don't have the names, so I guess you 
don't — you haven't answered my question. 

A. Brown & Williamson has insurance policies with a 
number of insurance companies, including Liberty, 
Reliance National, and sundry others over the years 
that it has done business with. A determination as 
to whether any of those policies may or may not 
provide cover to Brown & Williamson in this case has 
not yet been made. 
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1 Q. I understand, sir. I'm just looking for the 

2 names of the insurance companies that — at this 

3 time, noting that — that you may not provide me with 

4 a complete list. 

5 What are the sundry others that you can name? 

6 A. We also have insurances with excess providers 

7 and umbrella carriers such as Ace, National Union, 

8 AIG. 

9 Q. Any others? 

10 A. Not that I can recall at this moment. 

11 Q. Does B&W have reinsurance for any damages that 

12 it may have to pay in this case? 

13 MR. SCHNEIDER: Same objection. 

14 A. I don't understand the distinction you're making 

15 between insurance and reinsurance. 

16 Q. Have you ever heard the term "reinsurance" 

17 before? 

18 A. Yes. 

19 Q. What do you understand it to mean? 

20 A. Reinsurance is an arrangement by an insurance 

21 company to share in the risk of another insurance 

22 company. Brown & Williamson is not an insurance 

23 company and does not have reinsurance. 

24 Q. Thank you. Did you — I'm sorry. 

25 Did B&W request of any of the insurance 
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companies or excess carriers that you listed whether 
they had responsive documents in their files? 

A. Brown & Williamson did not inquire of insurance 
companies whether they have responsive documents. 

Q. Would it be correct that all correspondence or 
documents relating to the insurance for losses 
relating to smoking-and-health-related issues would 
be in the files of your department? 

A. I can respond that while I'm not able to comment 
on insurance relating to smoking-and-health issues 
because there's no determination as to whether we 
have insurance in that respect, in respect of 
insurance correspondence generally, insurance 
correspondence between Brown & Williamson and its 
insurance brokers, between Brown & Williamson and its 
insurance carriers, is retained in the files in 
accordance with company retention policies during the 
course of normal business affairs. 

Q. In your department's files? 

A. Within the department of risk management, that's 
correct. 

Q. Were there any of the documents from your 
department's files that were withheld from review in 
this litigation? 

A. No. The risk management department was swept 
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1 during the course of the sweep of the Brown & 

2 Williamson Tower, and the same process was applied in 

3 risk management as was adopted throughout the 

4 company. 

5 Q. (Coughing) Excuse me. 

6 Is it correct to say that every file in your 

7 department was reviewed for responsive documents? 

8 A. I don't know that it's necessarily true that 

9 every file was reviewed for responsive documents. 

10 The process was such that questions were asked: 

11 Where do you keep your documents? Where do you keep 

12 documents of this nature? And then a review was made 

13 of files. Some files would undoubtedly not have been 

14 reviewed; for example, time records for the 

15 secretarial staff would not have been reviewed 

16 because it would not be likely to find any responsive 

17 documents. But any documents that were likely to be 

18 responsive on a very broad definition of that — if 

19 in doubt, look at the document, take the document 

20 away — that sweep would have been undertaken 

21 completely within risk management. 

22 Q. And do you understand that that same policy that 

23 you just described in your last answer, description 

24 of how the sweep was conducted, applied throughout 

25 Brown & Williamson? 
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1 A. As I indicated in my — my responses yesterday, 

2 that that approach was adopted in all significant 

3 areas of the company where it was considered likely 

4 that documents may be responsive. We did not go to 

5 every single location in Brown & Williamson. We did 

6 not go to locations where, after reasonable 

7 consideration and inquiry, it was felt that there 

8 would not be any documents which would be responsive 

9 in this case. 

10 Q. Were you shown plaintiffs' document requests at 

11 the time your department's files were reviewed for 

12 responsive documents? 

13 A. No, I was not. 

14 Q. Do you understand that when the B&W files were 

15 swept, it was the policy not to show plaintiffs' 

16 document requests to the employees whose files were 

17 being reviewed? 

18 MR. SCHNEIDER: Objection to the form. 

19 A. No, I do not understand that it was a policy not 

20 to show it. I understand that the process adopted 

21 was for an initial meeting to be held with department 

22 heads to communicate the requirements in general 

23 terms, and that during the process, certainly in my 

24 department, an extract of the requirements was shared 

25 with individuals and discussions were held around 
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that as to where documents were held which may be 
responsive. 

Q. So would it be fair to say that the process 
adopted in reviewing Brown & Williamson's documents 
did not include showing plaintiffs' document requests 
to the employees whose files were being swept? 

A. That's correct. 

Q. When documents were removed from your files, was 
a list of files that were removed created? 

A. My understanding is that when documents were 
removed, a sheet was placed in the file to indicate 
that the document had been removed. 

Q. Did that sheet — I'm sorry, let me start again. 

What did that sheet say? 

A. I don't recall. 

Q. Did it have information about the contents of 
the document, its date, its author, and so forth? 

A. I do not recall. 

Q. Have you seen those documents in part of your 
preparation for your deposition here today? 

A. I have not seen those sheets. 

Q. Is it your understanding that the process was 
adopted — that was adopted for the sweep of B&W 
documents required that a sheet be placed in the file 
to show that a document had been removed for copying? 
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A. It's my understanding that that was the process 
based on my experience during the sweep in my 
department. 

Q. You mentioned in your testimony yesterday a 
meeting of the records management steering committee 
in which your discussion in this deposition was — 

I'm sorry. Let me start again. 

You mentioned yesterday that there was a meeting 
of the records management committee at which there 
was a discussion of your participation in this 
deposition; is that right? 

A. I believe I did. 

Q. What was discussed concerning your involvement 
in this deposition? 

A. A brief discussion was — was — I believe that 
it was — 

It was mentioned that I was participating, and 
the general feeling of the members of the — the 
committee was that I was the appropriate person to 
come and represent the company. 

Q. Was there anything else that was said? 

A. It was a short meeting of some 40 minutes' 
duration. Various matters were discussed, so yes, 
other — other items were — were — were said. 

Q. You said yesterday as part of your deposition 
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preparation that extracts of documents were reviewed 
with you. Do you recall that testimony? 

A. Yes, I do. 

Q. What documents were extracted that you reviewed? 
A. Well in preparation I have reviewed materials, 
and I can tell you that the materials I reviewed to 
prepare were Brown & Williamson's discovery responses 
in this case. I did not, as I said earlier, see 
plaintiffs' requests. I had made a misrecognition of 
that document; it looked very like others that I had 
seen. But I had seen the requests because the 
extracts are included within our discovery 
responses. I've seen the Case Management Order. 

I've seen various documents which were prepared which 
summarized the production statistics and collection 
sets. A flip chart was used to give me an overview 
of the process. I saw the Arthur Andersen printout 
which is given to King & Spalding relative to the 
interviews that were conducted within Brown & 
Williamson's offices. I've seen selected orders of 
the court. I've seen selected documents that have 
been identified by the plaintiffs in this case. 
Portions of documents and orders were read to me. 

I've seen various correspondence between counsel for 
the defense and counsel for the plaintiffs. I've 
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seen David Grass's memo of September 1995. I've seen 
B.A.T.'s response of — of February 1997. I saw the 
amended notice of taking deposition. And I saw your 
letter of April the 3rd, 1997. 

Q. I see that you have, in giving your answer for 
the last question, taken notes out of your pocket. 

Are those notes you made — 

When did you make those notes? 

A. I made them last night. 

MS. WIVELL: All right. Could we have — 
could you give them to the court reporter and have 
them marked, please? 

(Plaintiffs' Exhibit 22 was marked 
for identification.) 

MS. WIVELL: May I see them, please? 
(Exhibit 22 handed to Ms. Wivell.) 

MS. WIVELL: Thank you. 

BY MS. WIVELL: 

Q. Is Plaintiffs' Exhibit 22 the notes that you 
made last night? 

A. Yes, it is. 

Q. What are they notes of? 

A. They're notes of various inquiries and responses 
to follow-up questions that you had asked of me 
yesterday which I had undertaken to reply to you. 
STIREWALT & ASSOCIATES 

P.O. BOX 18188, MINNEAPOLIS, MN 55418 1-800-553-1953 


http://legacy.library.ucsfaaiii»ttiel/j|3tl)|0§^O0Afs«dfndustrydocuments.ucsf.edu/docs/yshd0001 



1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


CONFIDENTIAL 

281 

Q. All right. Going back to your last list of 
materials that you reviewed in preparation for your 
deposition, you mentioned an Arthur Andersen 
printout; is that right? 

A. Correct. 

Q. What is that document? 

A. My understanding is it's a listing of 
departments which were visited during the sweep, 
including information of the name of the person 
swept, the date the sweeping was done, and the name 
of the attorneys that did the sweep. 

MS. WIVELL: Mr. Schneider, is this the 
document that we were talking about yesterday when I 
asked you if you could produce the document and 
shorten up our going through that organizational 
chart? 

MR. SCHNEIDER: I believe that's a document 
that was referenced yesterday. It's a document that 
was prepared by Arthur Andersen as part of our 
litigation search process. We believe the document 
is work product. However, to — in an effort to 
accommodate and short-circuit, what we are willing to 
do is to provide you — to create a list for the 
plaintiffs of the people interviewed, the dates they 
were interviewed and by whom they were interviewed. 
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We'll create that list and provide it to the 
plaintiffs. 

MS. WIVELL: Will you include the 
departments that they were in? 

MR. SCHNEIDER: And we will include the 
departments that they were in. 

MS. WIVELL: Thank you very much. 

BY MS. WIVELL: 

Q. Sir, are — 

Was there any other information besides the 
departments, the name, the name of the person 
involved, and the name of the attorneys who 
interviewed that person that was included in the 
Arthur Andersen report? 

A. I believe there was other information. I did 
not review the report in detail, so I — I can't 
recall what other information there is. 

Q. Was the date of the interview also included? 

A. I believe it was. 

MS. WIVELL: Mr. Schneider, could you be so 
kind as to include the date? 

MR. SCHNEIDER: We will — we will create a 
list for the plaintiffs of the department, the 
persons interviewed, who did the interview, which 
lawyer did the interview, or lawyers, and the date 
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1 the interview took place. 

2 MS. WIVELL: Thank you. I would appreciate 

3 that. 

4 BY MS. WIVELL: 

5 Q. By the way, sir, since Arthur Andersen has come 

6 up, when did the Arthur Andersen audit take place? 

7 A. Arthur Andersen were involved in reviewing the 

8 planning of preparation, so it would have been prior 

9 to November 1995. And I don't know exactly when 

10 their involvement ended. 

11 Q. Do you understand they had continuing 

12 involvement throughout the discovery process? 

13 A. I understand that they were involved throughout 

14 the sweeps of active documents within the tower. 

15 Q. What was the nature of their involvement? 

16 A. Their involvement was to review the plans and to 

17 help keep track of the interview process as it 

18 went — as it went through, as well as to provide an 

19 independent assurance that the process had integrity. 

20 Q. How did they do that latter thing, independently 

21 assure that process had integrity? 

22 A. It's my understanding that they adopted 

23 reasonable approaches, such as reviewing 

24 organizational charts and company layouts. 

25 Q. Did they actually do quality control to make 
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sure that files that had been reviewed at the first 
level of review were accurately — let me start 
again. 

Did they actually do quality control to make 
sure that the documents which had been chosen for 
responsiveness included the entirety of the 
responsive documents in a particular file? 

A. I don't believe they did. 

Q. Was there any quality control done at the first 
level of review to assure that all responsive 
documents were removed from a file? 

A. The process that was adopted was one of inquiry 
with employees to establish where they kept documents 
which may be responsive in general categories. One 
of the instructions was that if in doubt, produce the 
document and collect it so that it was considered 
for — for review, so the process was so thorough 
that additional quality controls were not deemed 
necessary. 

Q. No additional quality control was done of any 
department's files for first level of review? 

A. For first level of review, no. But in the 
course of events there may well be, you know, 
subsequent inquiries conducted from time to time. 

But as a general principle, the original — the 
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process involved a — an interview and a general 
sweep and collection in a broad manner such that a 
large number of documents were collected and a 
smaller number were presented. 

Q. You mentioned also one of the documents that you 
reviewed in preparation for your deposition here 
today is B.A.T.'s response. Do you recall that? 

A. That's correct. 

Q. What do you mean by that? 

A. It was — 

My understanding is that it was B.A.T.'s 
discovery response of February 1997. 

Q. Is there anything else from B.A.T. that you 
reviewed? 

A. I don't believe so. 

Q. So the list of items which you have read to us 
from Exhibit 22 comprises the entirety of the 
documents that you reviewed in preparation for your 
deposition? 

A. I believe so. 

Q. Yesterday in one of your answers you referred to 
a — to training that was done with attorneys who 
were going to do the level-one review. Do you recall 
that? 

A. Yes, I do. 
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1 Q. What kind of training did these attorneys 

2 receive? 

3 A. I understand that they spent a considerable 

4 amount of time being briefed on the — the requests 

5 from Minnesota and reviewing the requests from 

6 Minnesota. 

7 Q. What do you mean by "considerable amount of 


8 time ?" 

9 A. I believe it may have been about a day or so in 

10 duration. 

11 Q. Who did the briefing? 

12 A. I don't know who did the briefing. 

13 Q. Who would you ask to find the answer to that 

14 question? 

15 A. I would ask Mr. Willoughby. 

16 Q. Was there any other training that these 

17 level-one reviewers were given? 

18 A. Not that I'm aware of. 

19 Q. Were files in storage reviewed for 

20 responsiveness? 

21 A. Yes, they were. 

22 Q. And just so we're clear here, originals were 

23 actually looked at by level-one reviewers? 

24 MR. SCHNEIDER: Objection to the form. 

25 Q. Correct? 
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A. My understanding of the — the sweep of our 
archive documents was that lists of — of these 
documents were reviewed to make a determination as to 
whether any documents contained within the files were 
likely to be responsive, and those files were 
reviewed on a document-by-document basis, if the — 
the source of the records was considered a source 
that was reasonably likely to have responsive 
documents in it. Those files were then, as I say, 
reviewed, collected, and subject to the same 
first-line review and QC as active files were 
reviewed for by the company by outside counsel for 
the company. 

Q. I'm not sure you answered my question. 

Were original documents reviewed in all cases? 

MR. SCHNEIDER: Object to the form. 

A. Well my response to that is by and large our 
archive files contain original documents. There may 
be copies in our archive files as well, but our 
archive files were reviewed for responsive documents. 
Q. And the point I'm trying to get at so that I can 
understand the answer is: Did — going back to look 
at what you referred to as the archive files — the 
attorneys look at copies of documents, microfilm, or 
the original documents? 
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A. My understanding is that the collection process 
involved removing the documents that were kept — 
kept in stock — in storage and making copies in the 
same way as was done with active files, and that 
those copies were then reviewed by first-line — the 
first-line process as described earlier. 

Q. All right. You mentioned in one of your answers 
just a bit ago that in reviewing the archive 
documents, lists of files were reviewed. Do you 
recall that testimony? 

A. Yes, I do. 

Q. Where did these lists come from? 

A. They are prepared in the ordinary course of 
business. When files are — boxes of files are sent 
to storage, a record is made of the department that 
sent these files and the general nature of what they 
may be, who sent them, date they were sent, and the 
instructions for retention. 

Q. Were these lists produced along with the other 
documents? 

A. I'm not sure I understand what you mean by 
produced with the other documents. 

Q. Okay. Well the lists that you were referring to 
that were reviewed, were they produced as part of the 
Minnesota production? 
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A. I don't believe that they were produced unless, 
on review of those lists, they were considered 
responsive and not privileged, in which case they 
would have been produced. 

Q. I'm sorry, I thought you said that these lists 
were prepared in the ordinary course of business when 
someone in the company decides to send documents for 
storage. How could they be privileged? 

A. I was giving you a — a general response that 
documents prepared in the business — in Brown & 
Williamson were reviewed for responsiveness. If they 
were responsive and not privileged, they would have 
been produced in the Minnesota case. I — I cannot 
conceive of a specific document listing that, you 
know, may or may not have been responsive. My — my 
understanding would be that these are lists of boxes 
of materials sent to storage, and I don't believe 
that they would be considered responsive. 

Q. So generally you do not believe these lists of 
documents were produced, then, because they were not 
considered responsive. 

MR. SCHNEIDER: Objection to the form. 

A. I think as I said earlier, there may be a 
circumstance where one or more of these lists may in 
fact have been determined to be responsive and they 
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may have been produced. I — I — I'm not sure that 
I can respond specifically as to whether some or — 
or any were produced. 

Q. But as a whole, you believe that they were 
probably not produced. 

A. I believe that's the case. 

Q. We touched briefly yesterday on the subject of 
your testimony before the grand jury. What was the 
subject of your testimony before the grand jury? 

MR. SCHNEIDER: Objection to the question. 
I'm going to instruct the witness not to answer, as 
the content of a grand jury examination is 
confidential under Rule 6(e) of the Federal Rules of 
Criminal Procedure. 

MS. WIVELL: I understand, and that's why I 
didn't ask for the con — for the content but just 
the general subject matter. 

MR. SCHNEIDER: I recognize your question. 
Let's see if we can get him to identify the general 
subject matter without intruding upon that. Thank 
you. 

MS. WIVELL: Because I am aware of — of 
that and am very careful, although I'm not sure that 
it applies in this case. But I — I recognize that 
and want to be able to try to get the information 
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1 without intruding into the actual questions. 

2 MR. SCHNEIDER: All right. Let's try. 

3 Q. Do you recall the general subject matter of your 

4 testimony before the grand jury? 


5 

A. 

Yes, 

I 

do. 

6 

Q. 

What 

was it? 

7 

A. 

It was 

generally about the collection and 


8 production of documents subpoenaed for the grand 

9 jury. 

10 Q. Generally what was the subject matter of the 

11 document subpoena from the grand jury? 

12 MR. SCHNEIDER: Objection. I will instruct 

13 the witness not to answer, as I believe that would 

14 intrude into the nature of the examination before the 

15 grand jury. And he's identified the general subject 

16 matter now of his testimony. 

17 MS. WIVELL: Okay. 

18 BY MS. WIVELL: 

19 Q. I asked you yesterday a number of different 

20 questions that you were unable to answer. Did you go 

21 back and try and answer those questions? 

22 A. I made an effort to do that. 

23 Q. All right. One of the questions that I had 

24 asked you was how long Mr. Willoughby had been 

25 outside counsel for Brown & Williamson; correct? 

STIREWALT & ASSOCIATES 

P.O. BOX 18188, MINNEAPOLIS, MN 55418 1-800-553-1953 


http://legacy.library.ucsfaaiii»ttiel/j|3tli|0§^O0Afs«dfndustrydocuments.ucsf.edu/docs/yshd0001 



1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


CONFIDENTIAL 

292 

A. And I believe I answered that question 
yesterday. 

Q. And forgive me, I got this transcript very late 
last night, so I — I'm trying not to be 
repetitious. And the answer was — 

MR. SCHNEIDER: Ms. Wivell, if I may just 
point out to you, we, of course, also got the 
transcript late and we were trying to keep notes 
during the course of the deposition. There may be 
some questions where we don't have a response but 
where he's undertaken to give you a response, but 
that investigation will be ongoing and we'll send you 
a follow-up letter with that information. But to the 
extent that he has information today, he certainly 
will deliver it to you. 

Q. I think there was a pending question. 

Just refresh my recollection, please. How long 
has Mr. Willoughby been representing Brown & 
Williamson? 

A. I believe it's since 1986. 

Q. Thank you. 

We were discussing the documents — I'm sorry, 
the records yesterday that were made as part of the 
document collection process, and I think we were 
referring to a document that contained the 
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information about who reviewed the files. Do you 
remember that generally? 

A. I remember that discussion. 

Q. Do you remember being asked whether the 
documents contained the names of the — the attorneys 
who reviewed the files? 

A. It is my understanding that Mr. Schneider has 
just undertaken to provide you with a listing of who 
was interviewed, which department they were in, when 
they were interviewed and by whom they were 
interviewed. 

Q. All right. So is it fair to say that the person 
who interviewed — whose name appears as interviewing 
someone on that list also reviewed the employee's 
files? 

A. I believe that would be a good assumption. 

Q. That's your understanding of the fact? 

A. Yes. 

Q. Did you see part of that or all of that document 
last night? 

A. No, I did not. 

Q. Does anyone from Brown & Williamson today have 
it here? 

A. No, they do not. 

Q. Did you bring anything else with you to the 
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deposition? 

A. No. 

Q. I asked you if there were written instructions 
given to the people who went out and made the 
first-level sweep for responsive documents. 

A. I believe that there were no written 
instructions given to the attorneys who made the 
sweep. 

Q. What — what instructions were given? 

A. They had been prepared by reviewing — 

I understand they had been prepared by reviewing 
the discovery requests. 

Q. Anything else? 

A. And were supervised in the course of their 
event — in the course of their activities. 

Q. Does the document that Mr. Schneider agreed to 
provide to plaintiffs the extract listing that was a 
subject of our conversation with the court yesterday? 
A. No, I do not believe that it is. 

Q. I asked you to check on whether several 
documents had been produced, I believe. Have you 
checked on whether a document entitled "Cigarette 
Smoke Inhalation Studies in In-bred Serian Golden 
Hamsters" has been produced or listed on a privilege 
log? 
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A. Inquiries into that specific document, I 
believe, are still under way. I can respond, 
however, that documents of that nature, while the 
title might indicate that they are perhaps responsive 
in this case, would have to be looked at on a 
document-by-document basis since they may not 
necessarily be responsive, either because they are 
generally available to the public, public — publicly 
published scientific literature, or alternatively, 
when looking at the Minnesota requests, the requests 
did not ask for all research documents but only 
research documents which were shared with certain 
people. This document in question may or may not 
have been shared with those people and, therefore, 
may or may not have been responsive. 

We are still making inquiries into that 
particular document. 

Q. Did you understand that the Minnesota request 
for production included documents relating to smoking 
and health research? 

MR. SCHNEIDER: Objection to the form. 

A. Yes, I do understand that the requests included 
documents related to smoking and health. 

Q. By the way, did the people who took documents — 
no, let me start again. 
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1 Did the lawyers whose names are listed on the 

2 document Mr. Schneider has agreed to provide me do 

3 the first level of review of the files that were 

4 removed by them? 

5 MR. SCHNEIDER: Objection to the form. 

6 A. It's my understanding that documents were 

7 collected by attorneys from Brown & Williamson. The 

8 first-level review may or may not have been 

9 undertaken by those attorneys. 

10 Q. How would we find out who did the first-level 

11 review of a particular document? 

12 A. I understand that that information may be 

13 available to outside counsel. 


14 

Q. 

You mean King 

& Spalding? 

15 

A. 

That's correct 

• 

16 

Q. 

In what form? 


17 

A. 

I'm not aware 

of the specific nature of the 


18 records that are kept by King & Spalding. 

19 Q. What were you told in preparation for your 

20 deposition or as part of your conversations last 

21 night about the form of that information? 

22 A. I don't believe that I was told anything about 

23 the form of that document. 

24 Q. Were you told how they would know the answer to 

25 that question? 
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A. No. 

Q. Sir, I asked you a question about whether a 
document entitled "SH Rule Activity of Cigarette 
Smoke and Its Correlation with Carcinogenic Effects 
on Hamster and Lung Cultures" has been produced; 
correct? 

A. I don't recall that specific item now. 

Q. Did you check to see whether it had been 
produced? 

A. I think I refer to my earlier response. If — 

I believe that we are following up in good faith 
the — the matters that were identified as 
outstanding, and certainly we will do our efforts to 
respond in writing subsequent to today if we're not 
able to get back to you today on them. 

Q. Those two particular documents are the subject 
of — are listed on my May twenty — or March 25th 
letter; aren't they? 

A. I don't recall. 

Q. Could you get out the exhibit and see if they 
aren't there. 

MR. SOLIMANO: Doc, is this regarding the 
4A indices? 

MR. SCHNEIDER: This is a question that 
relates to a letter that quotes from some 4A 
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entries. With an understanding it's just for a 
reference to a title and with an understanding 
there's been no waiver with respect to 4A, I don't 
think it's necessary for you to leave. 

BY MS. WIVELL: 

Q. Would you direct your attention to page four and 
let me ask you if you don't find those two documents 
listed in a request that I made March 25th, 1997, in 
Plaintiffs' Exhibit 18. 

A. Are you referring to number 680151934? 

Q. Yes, sir. 

A. It is my understanding that these are documents 
which are listed on the B&W 4A index. It's my 
understanding that documents listed on the B&W 4A 
index were documents which were — which were 
utilized in collection of information for other 
litigation. That every document on that 4A index has 
been reviewed by our outside counsel on a 
document-by-document basis to determine whether it is 
responsive or not, and that if it has been determined 
that it's responsive, it has been provided, unless it 
is privileged, in which case it is being put on to a 
log and advised to you in that case. 

I understand, also, that as early as — as the 
summer of 1996, outside counsel have indicated to you 
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1 that there will be documents which are on the 4A 

2 index which have not been determined to be 

3 responsive, but they have offered in good faith to 

4 make them available to you if you ask. If this is an 

5 example of a request by you for such a document, then 

6 my understanding is that you have been given a letter 

7 and response which has reiterated that and indicated 

8 that these documents will be reviewed for 

9 responsiveness. 

10 I understand, that specific document, we are 

11 looking to see whether we have produced it or not. 

12 It may in fact have already been produced. 


13 

Q. 

But 

you 

don't know as you sit here today. 

14 

A. 

But 

I don't know today. 

15 

Q. 

And 

the 

document concerning the Serian hamsters 


16 is also listed on that — or I'm sorry. The SH — 

17 let me begin again. 

18 The document "SH Rule Activity of Cigarette 

19 Smoke and Its Correlation with Carcinogenic Effect on 

20 Hamster and Lung Cultures," was that document 

21 originally determined to be non-responsive? 

22 A. I cannot comment on a specific document. I can 

23 tell you, as I have in earlier responses, indicate 

24 that all documents on the 4A index were reviewed on a 

25 document-by-document basis, and if they were 

STIREWALT & ASSOCIATES 

P.O. BOX 18188, MINNEAPOLIS, MN 55418 1-800-553-1953 


http://legacy.library.ucsfaaiii»ttiel/j|3tli|0§^O0Afs«dfndustrydocuments.ucsf.edu/docs/yshd0001 



CONFIDENTIAL 


300 

1 considered responsive they were provided, unless they 

2 were privileged. 

3 This specific case, it may not have been 

4 provided because either it was generally published 

5 and was available in scientific literature, or it may 

6 not have been provided because, based on the document 

7 requests, while it's relating to smoking and health, 

8 it was not copied to certain individuals within the 

9 company. But as I said, I understand that we have 

10 replied in — in writing and will be investigating 

11 this specific document. 

12 Q. Well didn't Brown & Williamson understand that 

13 plaintiffs asked for research documents in its 

14 possession relating to smoking and health issues? 

15 MR. SCHNEIDER: Objection to the form. 

16 A. My understanding is that the requests did not 

17 require Brown & Williamson to produce every single 

18 document related to smoking and health. There were 

19 certain limitations on the documents which — which 

20 were requested. 

21 Q. And apart from being in the public domain, what 

22 were the limitations that you understood plaintiffs 

23 placed on their requests? 

24 MR. SCHNEIDER: Objection to the form. 

25 A. My understanding is that the — in certain 
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1 respects, the requests required us to produce 

2 documents relating to smoking and health which were 

3 sent to certain individuals within — within the 

4 company. 

5 Q. And if they weren't sent to that particular 

6 individual, the document was not produced? 

7 A. My understanding is that the — the requests 

8 mentioned certain categories of individuals. 

9 Q. What do you understand those categories to 

10 include? 

11 A. My recollection is senior management, members of 

12 the research and — and development department, 

13 categories like that. 

14 Q. Any others? 

15 A. I don't recall. 

16 Q. Can you tell us whether that particular document 

17 was sent to any one of those types of individuals? 

18 A. I cannot comment on that particular document. 

19 Q. So as you sit here today, you can't tell us 

20 whether that document has been produced or has been 

21 listed on a privilege log. 

22 A. I can tell you that that document was reviewed 

23 by the first-line review to establish whether it was 

24 responsive or not, and then by a second attorney to 

25 determine whether it was responsive or not, and if it 
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has not been produced, it would not have been 
produced either because it was on a privilege log or 
because it was not considered responsive. 

MS. WIVELL: Objection, non-responsive. 

Q. Sir, as you sit here today, you cannot tell us 
whether that document has been produced or has been 
listed on a privilege log produced to plaintiffs to 
date; can you? 

A. That matter is — is being reviewed. 

Q. So you don't know the answer to my question; do 
you? 

A. For this specific document. 

Q. That's right. 

A. I can tell you that all documents have been 
reviewed as a general issue. I can't comment on this 
specific document. 

MS. WIVELL: Sir, move to strike as 
non-responsive. 

Q. You don't know the answer to the question of 
whether or not this document has been produced or 
listed on a privilege log that's already been 
provided to plaintiffs; do you? 

MR. SCHNEIDER: Objection, argumentative, 
asked and answered. 

A. I do not know about this specific document. 
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Q. Thank you. 

I asked you yesterday about a document entitled 
"Chronology Highlights of Smoking & Health Events, 
Brown & Williamson Research." Do you recall that, 
sir? 

A. I do. 

Q. Did you check to see whether that document has 
been produced or listed on a privilege log already 
provided to plaintiffs' counsel? 

A. I — I understand we — we will get back to you 
on that specific item. 

Q. So again you don't know as you sit here today 
whether or not that particular document has been 
produced or listed on a plaintiffs' — a privilege 
log that's been already provided to plaintiffs. 

A. I don't know that. 

Q. I asked you yesterday about a document entitled 
"Chemosol Chronology" from a file folder "Cigarette 
& Tobacco Smoking Effects Research." Do you recall 
that, sir? 

A. I do. 

Q. Did you check on that document? 

A. I understand that we will respond. 

Q. So again you cannot, as you sit here today, tell 
us whether that document has been produced or listed 
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1 on a privilege log already produced to plaintiffs. 

2 A. No. I can respond that in general we have gone 

3 through all documents listed on the 4A index on a 

4 document-by-document basis, and two attorneys have 

5 looked at each of those documents and made his 

6 determination that either it is responsive or it is 

7 privileged or it is not responsive. If it is 

8 considered responsive and not privileged, it would 

9 have been provided to you. 

10 MS. WIVELL: Move to strike the 

11 non-responsive portion of the answer. 

12 Q. Sir, I asked you yesterday how many documents 

13 had been listed on the privilege log that was 

14 provided to the plaintiffs so far. Do you recall 

15 that? 

16 A. I do. 

17 Q. How many documents have been listed, 

18 approximately, on the privilege logs that have been 

19 provided to plaintiffs to date? 

20 A. My understanding is that in the region of 3500 

21 documents have been listed on the eight logs that 

22 have been provided to date. 

23 I recall that you asked me about the percentage 

24 that had been listed, and my understanding is that in 

25 excess of 10 percent of the total documents 
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1 identified as — as privileged have been listed, and 

2 that, as I described yesterday, an effort is being 

3 made to complete the logs as quickly as possible. 

4 And in fact as many as 90 percent are already on a — 

5 an interim privilege log, and the time that is being 

6 taken to — 

7 It's a considerable effort to actually identify 

8 on each document the full amount of information 

9 that's been required in the Minnesota case. 

10 Q. I asked you yesterday whether or not — I'm 

11 sorry. Strike that. 

12 I asked you yesterday when the privilege log was 

13 anticipated to be complete. Do you recall that? 

14 A. I do. 

15 Q. Do you have an answer to that question? 

16 A. My response is that every effort is being made 

17 to complete the requirements of the Minnesota court. 

18 One reason for the — the time involved in producing 

19 the effort is the amount of additional information 

20 required. It's, as I said, largely complete for — 

21 at an interim basis, so all documents are logged, but 

22 the full information is not yet captured. That's a 

23 fairly exhaustive task, I understand. 

24 Q. I still don't know when the — when it is 

25 anticipated that the log will be done. 
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A. A number of attorneys are working on it in order 
to produce the log and to get it completed as quickly 
as possible. 

Q. How many attorneys are working on it? 

A. My understanding is that it numbers more than 
15, maybe 17 attorneys. 

Q. And their names are? 

A. I understand that we can give you a listing of 
that — of their names within a week. 

Q. All right. I would appreciate receiving that 
listing, because I — 

I take it you could not provide me that list 

now. 

A. I cannot. 

Q. But I still don't know when that privilege log 
is going to be done, approximately. 

MR. SCHNEIDER: Objection to form, asked 
and answered. 

MS. WIVELL: No, it hasn't been answered or 

we'd know. 

A. I'm sorry. 

MR. SCHNEIDER: He has responded. 

Q. When is the privilege log anticipated to be 
done? 

A. As soon as the attorneys that are allocated to 
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1 do the work can — can get it done. They're working 

2 with every — every endeavor. 

3 Q. A week? 

4 A. I have no idea. 

5 Q. A month? 

6 A. I don't know. 

7 Q. Is it anticipated that it will be done by 

8 January 19th, 1998? 

9 A. I can't speculate. I don't know. 

10 Q. Could be that it would be done after that; 

11 right? 

12 A. I don't know. 

13 Q. Did you ask anyone what the approximate finish 

14 date for this log would be? 

15 A. I know that — that the effort is being made to 

16 complete it as quickly as possible. 

17 MS. WIVELL: Move to strike as 

18 non-responsive. 

19 Q. Sir, my question is: Did you ask anyone what 

20 the anticipated completion date of this privilege log 

21 was going to be? 

22 A. I don't believe I did. 

23 Q. Didn't you say yesterday you would? 

24 MR. SCHNEIDER: Objection to form. 

25 A. I made an inquiry as to what efforts were being 
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1 made to complete it, and the response I received was 

2 that every effort was being made and that it was 

3 being provided as quickly as possible. 

4 Q. Did you ask anyone who was working on this 

5 project or responsible for it when they anticipated 

6 it would be done? 

7 A. I don't recall asking anybody a question 

8 formulated in that way. 

9 Q. Sir, you have Exhibit 18 in front of you; 

10 correct? 

11 A. Yes, I do. 

12 Q. Did you check to see whether any of those 

13 documents were produced last Friday? 

14 A. My understanding is that, and as I believe I 

15 indicated yesterday that I had originally misspoken, 

16 and that the documents which were produced last 

17 Friday were a collection of documents which in the 

18 course of — of review of privileged documents were 

19 identified as potentially — while they could — a 

20 case could be made that they were privileged, in the 

21 interests of avoiding disputes we have decided not to 

22 claim privilege, and those documents were provided to 

23 you on Friday. My — my response originally was that 

24 we have, I think, written back to you to respond to 

25 this letter indicating and reaffirming that these 
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documents will be reviewed and provided to you if 
they're not privileged. 

MS. WIVELL: Move to strike as 
non-responsive. 

Q. Sir, did you check to see whether any of the 
documents in Exhibit 18 were produced last Friday? 

MR. SCHNEIDER: Objection. 

A. It is my understanding that I have already 
advised you that these documents were not produced to 
you last Friday. 

Q. When will they be produced? 

MR. SCHNEIDER: Objection. 

A. I — I — I cannot tell you when they will be 
produced. It's my understanding that defense 
attorneys have written to you to respond to this 
letter and told you that they will review these and 
let you have them if they're not considered 
responsive — if they're considered — if — if they 
are not considered privileged. 

Q. So you don't know when — when this process will 
take place. 

A. No. It may well have been mentioned in the 
letter that was sent to you by defense counsel, give 
you an indication of — 

Q. How many attorneys are working on that project, 
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1 trying to determine whether or not we will get the 

2 documents in Exhibit 18? 

3 MR. SCHNEIDER: Object to the form. 

4 A. I don't know. 

5 Q. Yesterday I asked you the question of whether 

6 Brown & Williamson provided even a single document in 

7 response to plaintiffs' requests for production of 

8 documents before the court ordered it to do so in 

9 this case. Do you recall that? 

10 A. I do. 

11 Q. And do you have the answer to that question? 

12 A. It is my understanding that as early as 

13 September 1995 Brown & Williamson produced documents 

14 in this case prior to receipt of any court order. 

15 Q. How many documents did it produce? 

16 A. I understand in September '95 there were 10 

17 boxes produced. 

18 Q. A box contains how many documents, 

19 approximately? 

20 A. My understanding is somewhere in the region of 

21 2 , 000 . 

22 Q. Two thousand documents or 2,000 pages? 

23 A. I'm not clear on — on that. 

24 Q. I had asked you yesterday to check and find out 

25 for us whether a project dated May 27th, 1988, 
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"Chronology of Projects" that lists by document date 
project name, principals and research focus, the 
research that Brown & Williamson/B.A.T. did relating 
to smoking and health. Do you recall that, sir? 

MR. SCHNEIDER: I'll object to the question 
and ask you, Ms. Wivell, whether that's a document 
that was, to your knowledge, stolen from Brown & 
Williamson that you received from the Internet, that 
that is privileged, and if it is that document you're 
referring to, then I would ask you to show me the 
document and I will instruct the witness not to 
answer concerning any such privileged document. 

MS. WIVELL: Mr. Schneider, my deposition 
is not being taken here. 

Q. Sir, do you have the question in mind? 

MR. SCHNEIDER: Objection, instruct the 
witness not to answer. 

MS. WIVELL: On what grounds? 

MR. SCHNEIDER: On the grounds I just 

provided. 

MS. WIVELL: All right. I'll answer your 
question. The answer is no, I didn't get it from the 
Internet. 

Q. Sir, would you answer the question, please? 

MR. SCHNEIDER: Objection, instruct the 
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1 witness not to answer. 

2 MS. WIVELL: On what grounds? 

3 MR. SCHNEIDER: On the grounds that I have 

4 tried to determine whether you're making an inquiry 

5 based on the content of a privileged document, and if 

6 you are, I believe the question is improper. And I'm 

7 entitled to know that. 

8 MS. WIVELL: And what's the basis for the 

9 privilege, please? 

10 MR. SCHNEIDER: The document that I believe 

11 you're referring to is a chronology of research 

12 prepared by counsel as an attorney-client/work- 

13 product summary which was stolen from Brown & 

14 Williamson by a paralegal in breach of his fiduciary 

15 duties which was subsequently publicized through a 

16 series of nefarious events and should not be in the 

17 possession of any person other than Brown & 

18 Williamson and its counsel. 

19 MS. WIVELL: Are you saying for the record 

20 that that document contains legal impressions or 

21 legal advice, sir? 

22 MR. SCHNEIDER: I'm saying that the 

23 document was prepared by counsel in connection with 

24 litigation, it reflects counsel's mental impressions, 

25 it reflects counsel's thought processes, it reflects 
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counsel's review of facts, and it is a work-product 
document and is a document that is generated as part 
of the attorney-client privilege. 

MS. WIVELL: Are you saying it contains 
legal impressions or legal advice, sir? 

MR. SCHNEIDER: I say it contains the 
mental impressions of Brown & Williamson's counsel. 

MS. WIVELL: Are you saying it contains 
legal impressions or legal advice? 

MR. SCHNEIDER: I believe that the mental 
impressions of counsel are legal impressions. But it 
would help this dialogue enormously, if you have it, 
if you are going to ask a question about a document, 
you show me the document and I will be able to give 
you further information about it. 

MS. WIVELL: You could point out to me the 
legal advice or the mental impressions in that 
document, sir? 

MR. SCHNEIDER: I can identify — make sure 
that we're talking about the same document, and that 
is a document that we have identified as work product 
and privileged and stolen. 

MS. WIVELL: Mr. Schneider, you know full 
well that yesterday, after this deposition was over, 
at Mr. Willoughby's request, I gave him the UCSF 
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number for that particular document, and I am asking 
you for the record, because I want to address this 
with the court, whether that document contains legal 
advice or mental impressions of attorneys. 

MR. SCHNEIDER: It contains mental 
impressions of attorneys. 

MS. WIVELL: It also contains facts, sir; 
doesn't it? 

MR. SCHNEIDER: This is not my — 

You're not taking a deposition of me. This is 

an objection. 

MS. WIVELL: Well you started asking me the 
questions, so — 

MR. SCHNEIDER: I think your question is 

improper. 

MS. WIVELL: Do they contain facts 
concerning chronology of projects done by Brown & 
Williamson? 

MR. SCHNEIDER: It recites various 
information compiled by counsel in defense of 
litigation. It is a work-product privileged document 
stolen from the company that should not be in your 
possession. It should not be the subject of 
deposition testimony. 

MS. WIVELL: Well for the record I want to 
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say that this document I got from publicly available 
sources that at least one court has stated is not 
privileged or work product. 

BY MS. WIVELL: 

Q. Sir, did you check to find out whether that 
particular document has been produced? 

A. My understanding is that we will look in to the 
documents that you have asked us to review and we'll 
get back to you on it. 

Q. Well sir, your counsel has already told me today 
that he believes that document is work product and 
privileged; right? You heard him say that. 

A. Yes. 

Q. Do you adopt his statements here just a moment 
ago? 

A. I'm not qualified to make any determination as 
to whether a document is privileged or not. 

Q. He's hired to speak on behalf of B&W as a legal 
advisor; correct? 

A. Yes. 

Q. And by the "he," we're talking about Mr. 
Schneider; right? 

A. Yes. 

Q. He's Brown & Williamson's agent; isn't he? 

A. Yes, he is. 
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Q. And he's authorized to speak on such matters on 
behalf of Brown & Williamson; isn't he? 

A. Yes, he is. 

Q. You would expect, then, if this document is work 
product and privileged, it would have been listed on 
a privilege log already produced to plaintiffs; 
wouldn't you, sir? 

MR. SCHNEIDER: Object to the form. 

A. I would expect that a document in the possession 
of Brown & Williamson which is responsive in this 
case and which has been reviewed as — as necessary 
would either be produced or logged on a privilege 
log. 

Q. You would expect that document entitled 
"Chronology of Projects" to have been listed on a 
privilege log already produced to plaintiffs; right? 

MR. SCHNEIDER: Objection, misleading. 

A. I cannot comment on whether this document is on 
the privilege log or not. 

Q. It should be on a privilege log, though. If 
Brown & Williamson claims privilege or work product, 
you would agree with that, pursuant to the court 
order it should be on the privilege log; right? 

MR. SCHNEIDER: Objection to the form. 

A. If upon review by our outside counsel the 
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1 document is considered to be privileged, then, as I 

2 said, the document — the privilege logs are still in 

3 progress and — and it may or may not have been 

4 already listed on a privilege log. If it's 

5 identified as privileged, it will be identified on a 

6 privilege log. 

7 Q. Sooner or later; right? 

8 A. In the course of complying with — with the 

9 requests of this case, yes. 

10 Q. And the court orders in this case; right? 

11 A. I'm not clear that the court order is specific 

12 on the privilege log. 

13 Q. You understand that the court order addresses 

14 the issue of privilege logs; correct? 

15 A. I understand that it deals with the issue, yes. 

16 Q. And it says that privilege logs are to be 

17 produced on a rolling basis; correct? 

18 A. I believe that's correct. 

19 Q. And that documents are not to be withheld from 

20 production or the privilege log; in other words, 

21 back-end loaded so that they're — the biggest number 

22 is produced at the end; right? 

23 MR. SCHNEIDER: Objection to the form. 

24 A. That's correct. That's correct. And — 

25 Nor do I think that Brown & Williamson has — 
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1 has back-end loaded anything. 

2 Q. Why in the world would such a document have 

3 escaped the attention of Brown & Williamson's lawyers 

4 up to this point? 

5 MR. SCHNEIDER: Object to the form. 

6 A. I'm not aware that this document has escaped the 

7 attention of Brown & Williamson's lawyers. 

8 Q. Are you saying it was deliberately not put on 

9 any of the previous eight privilege logs that were 

10 produced to plaintiffs? 

11 MR. SCHNEIDER: Objection to the form. 

12 A. I cannot comment on this specific document. 

13 Q. Well this specific document came up yesterday 

14 and you agreed to comment on it; didn't you, to check 

15 on it and find out what had happened to this 

16 document? 

17 A. And inquiries are outstanding on that issue. 

18 Q. Is it Brown & Williamson's position — no, 

19 strike that. 

20 You told me yesterday that initial review of 

21 documents is done at King & Spalding in Atlanta. Do 

22 you recall that? 

23 A. Yes. 

24 Q. Does that mean that the documents go to Atlanta, 

25 or that there — that the initial review was done by 
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lawyers from King & Spalding which is located in 
Atlanta? 

A. It is my understanding that the initial review 
is conducted at King & Spalding premises in Atlanta. 
Q. So documents are taken — were taken from Brown 
& Williamson's files and then originals were sent to 
Atlanta for review; is that right? 

A. No, it's not correct. 

Q. Okay. Correct my statement. 

A. Documents were taken — 

Original documents were taken from Brown & 
Williamson files, copies were made, and copies 
transferred to Atlanta where the first-line review is 
undertaken by King & Spalding. 

Q. Was the second level of review also done there? 
A. They have been in Atlanta, yes. 

Q. Now I asked you about the number of lawyers that 
were involved in the production, and you said you'd 
get back to me; correct? 

A. Yes, I did. 

Q. Do you have that information? 

A. It's my understanding that through the whole 
process various numbers of lawyers were involved 
ranging from 33 to a hundred. Specifically, lawyers 
involved in the first-line review of documents 
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1 collected ranged between 31 and 55, and lawyers 

2 involved in the second line, the quality control 

3 review, ranged from 10 to 30. 

4 Q. What do you mean by "the quality control 

5 review?" 

6 A. The process that I described yesterday is that 

7 an initial review is undertaken as to whether a 

8 document is reponsive and a determination is made as 

9 to whether it's responsive, privileged, or 

10 non-responsive. All documents are then, secondly, 

11 checked by another attorney for a second opinion, and 

12 that's a quality control check over the process. 

13 Q. So the second-line review that you're talking 

14 about is the determination about whether or not 

15 there's a privilege issue involved? 

16 MR. SCHNEIDER: Objection to the form. 

17 A. No. The first-line — 

18 At the first-line review a determination is made 

19 as to whether a document is reponsive, privileged, or 

20 non-responsive. Second-line, quality control 

21 check, second determination is made and review as to 

22 whether the first one is inconsistent with that or 

23 not. So it was just an exercise of — of caution to 

24 ensure that while processing huge numbers of 

25 documents in a short space of time, that every effort 
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1 was made to produce responsive documents in the 

2 Minnesota case where they could be produced. 

3 Q. But that level of caution was not done when the 

4 documents were originally picked out of the files of 

5 Brown & Williamson; right? 

6 MR. SCHNEIDER: Objection to the form. 

7 A. I have described to you the collection process 

8 where documents were collected on a broad basis where 

9 every reasonable effort was taken to find responsive 

10 documents. 

11 Q. All right. 

12 A. Then when the documents were transferred, the 

13 copies of documents were transferred to Atlanta, the 

14 first-line and second-line reviews were undertaken 

15 for every document as I've described to you. 

16 Q. But I just want to make clear, there wasn't 

17 anyone who went behind and spot-checked files to make 

18 sure that original responsive documents were 

19 inadvertently left in the file where they were stored 

20 as part of the ordinary course of Brown & 

21 Williamson's business; right? 

22 A. I believe I answered that earlier. Brown & 

23 Williamson's position is that a thorough review was 

24 undertaken during the sweep. No further quality 

25 control checks were undertaken to go back and 
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1 reperform a sweep. We did one sweep for reasons of 

2 efficiency and effectiveness, and we did it on a 

3 thorough basis. 

4 Q. Do you have the names of the individual lawyers 

5 who did the first-line review? 

6 A. I do not. It's my understanding that our 

7 outside counsel has information of that nature. 

8 Q. And will Brown & Williamson provide us with that 

9 information by letter after the end of this 

10 deposition? 

11 A. I will ask outside counsel to consider. 

12 MS. WIVELL: Mr. Schneider, will you do 

13 that? 

14 MR. SCHNEIDER: I will consider doing that, 

15 Ms. Wivell. One of the things that concerns me is 

16 I'm not sure that you're entitled to know the 

17 identities of all the people who have — were 

18 involved on the legal side of the process. I think 

19 that may intrude into the — into the privilege 

20 process and the work-product process. But let me 

21 consider it. If there's a way that we can avoid a 

22 dispute on it, I generally like to take that path. 

23 MS. WIVELL: All right. 

24 Q. Was all level-one review done by lawyers? 

25 A. I believe it was. 
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Q. Forgive me if I have addressed this issue 
before, but yesterday I asked you how many documents 
have been withheld as potentially privileged, and I 
asked if you could find out how many documents have 
been withheld that have not been produced. Do you 
have that information? 

MR. SCHNEIDER: Objection, asked and 

answered. 

A. It's my understanding that I answered that 
question when I told you that some 3500 documents 
have been listed on a privilege log. There are in 
the region of 30,000, I believe, that may be 
ultimately listed. 

Q. I'm not sure I'd heard that 30,000 number 
before. 

Are you saying that there are 30,000 more 
documents which we might anticipate seeing on a 
privilege log? 

A. I'm saying that I believe that the number of 
documents which have not yet been completely added on 
to the privilege log — and during that process some 
documents which have been initially identified as 
potentially privileged may not be, the claim for 
privilege may not be sustained — but I believe that 
the volume of documents is in that order. 
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1 Q. Thank you. 

2 Yesterday we talked about the Hill Street 

3 records room. Do you recall that testimony? 

4 A. Yes, I do. 

5 Q. Did you check to see if there is still a 

6 document record facility at Hill Street? 

7 A. Yes, I did. 

8 Q. And the answer is? 

9 A. It's my understanding that the — the document 

10 room at the Hill Strite — Hill Street facility was 

11 in fact a room under the control of counsel which 

12 contained documents collected for litigation reasons 

13 in earlier cases, up to and including the mid-1980s, 

14 and that those documents were reviewed on a 

15 document-by-document basis for production in the 

16 Minnesota case. But the ultimate fate of that 

17 collection is that, in April of 1995, those documents 

18 and the attorneys that were working on them relocated 

19 into the Kauffman Strauss Building in Louisville. 

20 Other records in Hill Street which were in the 

21 possession of the research and development department 

22 were transferred in October 1994, I believe, to 

23 Macon, were included in active sweeps either of 

24 storage records or of research and development 

25 records when they were transferred along with the 
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1 employees down to Macon. 

2 MS. WIVELL: I would like to take a break. 

3 THE REPORTER: Off the record, please. 

4 (Recess taken.) 

5 BY MS. WIVELL: 

6 Q. Sir, you referred in your immediately-preceding 

7 answer to a facility that had been at Hill Street and 

8 was moved in approximately October 1994 to the 

9 Kauffman Strauss Building. Is that in Louisville? 

10 MR. SCHNEIDER: Objection to form. 

11 A. The — the Kauffman Strauss Building is in 

12 Louisville, yes. 

13 Q. Yesterday when I asked you about the locations 

14 in Louisville that were swept for responsive 

15 documents, you did not list that facility; did you? 

16 MR. SCHNEIDER: Object to the form. 

17 A. I did not list that facility since it's not a 

18 Brown & Williamson location, it's one that outside 

19 counsel uses, and the documents that are held there 

20 are collection sets that have been accumulated over 

21 the years relating to litigation, and all of those 

22 documents were reviewed on a document-by-document 

23 basis as part of the production of documents in 

24 this — in the Minnesota case. 

25 Q. Sir, yesterday when I asked you about the 
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locations in Louisville that were swept for 
responsive documents, did you even know about the 
existence of the Kauffman Strauss location? 

A. Yes. 

MR. SCHNEIDER: Object to the form. 

A. Yes, I did. 

Q. You just said, I believe — and correct me if 
I'm wrong — that the documents contained in that 
location were swept for responsiveness; correct? 

MR. SCHNEIDER: Object to the form. 

A. I believe there may be a — an issue of 
terminology here. All documents in collection sets 
accumulated over the years were reviewed on a 
document-by-document basis. The sweeps were 
conducted of active files of Brown & Williamson. So 
I think the confusion, if you have confusion, is that 
we were talking about sweeps which were of active 
files and not about a document-by-document review of 
collection sets of information. 

Q. I'm sorry. Let me start again. 

Was a document-by-document review of the 
collection sets of — sets of information that were 
contained or are contained in the Kauffman Strauss 
Building conducted as part of the review process in 
this case? 
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1 A. Yes, they were. 

2 Q. Were the documents reviewed actually at the 

3 Kauffman Strauss Building? 

4 A. It's my understanding that documents in the 

5 collection set were reviewed on a 

6 document-by-document basis in Atlanta by King & 

7 Spalding. 

8 Q. Does King & Spalding have a complete set of all 

9 of the documents contained at the Kauffman Strauss 

10 Building? 

11 A. I don't know whether they have a complete set of 

12 all the documents. My understanding is that all 

13 those documents were reviewed on a 

14 document-by-document basis by King & Spalding. 

15 Whether they still — a complete set is still 

16 retained by King & Spalding, I don't know. 

17 Q. Well when the documents were swept, and you 

18 spent part of a day talking about that, was the 

19 Kauffman Strauss Building swept for responsive 

20 documents? 

21 MR. SCHNEIDER: Object to the form. 

22 A. The — 

23 When I was talking about sweeping, I was talking 

24 about collecting responsive documents from active 

25 files of Brown & Williamson. The collection sets 
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which were — which were transferred into the 
Kauffman Strauss Building were included in a review 
by outside attorneys on a document-by-document 
basis. All of those records were reviewed to see 
whether there were any responsive documents in this 
case. 

Q. Were they reviewed at the Kauffman Strauss 
Building location? 

MR. SCHNEIDER: Objection, asked and 

answered. 

A. It is my understanding they were reviewed at 
Atlanta. 

Q. Were they all moved to Atlanta so they could be 
reviewed? 

A. It's my understanding that copies were taken and 
reviewed in Atlanta. 

Q. So how does Brown & Williamson know that there 
are not responsive documents at the Kauffman Strauss 
Building which have not been reviewed for 
responsiveness? 

MR. SCHNEIDER: Object to the form. 

A. Well given the extent of — of the production in 
the Minnesota case and the large number of documents 
reviewed, I cannot know that there's not a responsive 
document that has not been identified as responsive. 
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1 Nevertheless, every document in the collection sets 

2 at the Kauffman Strauss Building has been reviewed on 

3 a document-by-document basis by an attorney, and 

4 then, secondly, by a quality control review. So 

5 both — 

6 A good effort has been made to attempt to 

7 identify any documents which may be responsive. 

8 Q. And how does Brown & Williamson know that every 

9 single document that was located or is located at the 

10 Kauffman Strauss Building was copied and sent to 

11 Atlanta for review? 

12 A. Because I have made inquiries and have been 

13 advised that that is the case. And in addition, it 

14 is my general understanding that that is the case 

15 from — based on what I know from audit work that has 

16 been undertaken by internal auditors within the 

17 company. 

18 Q. Sir, yesterday I asked you: "Are there any 

19 other locations in Louisville that were reviewed for 

20 responsive documents?" Do you recall that question? 

21 A. I remember a question like that, yes. 

22 Q. And you answered, "In terms of main offices, I 

23 don't believe that there were." 

24 And I said, "Well I'm not asking for main 

25 offices, I'm asking for any place in Louisville that 
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B&W has space." Do you recall that? 

A. Yes, I do. 

Q. And you did not list the Kauffman Strauss 
Building in response to that answer; did you, sir? 

A. No. The reason for that is that in responding 
to that question I was talking, I believe, about 
Brown & Williamson space. The space in the Kauffman 
Strauss Building is held by outside counsel for the 
purposes of keeping these collection sets. 

Q. Okay. Well let me go back and ask this: Does 
Brown & Williamson pay for that space? 

A. I'm — I'm sure that the cost of — of that 
space is — is borne by the company in one shape or 
form or another, yes. 

Q. And you know that because that's part of your 
business as audit director; isn't it? 

A. I — I don't know that absolutely — 

I'm not absolutely certain about that. 

Q. Are there any other locations that Brown & 
Williamson hasn't disclosed to plaintiffs where it 
has any documents relating to smoking and health 
issues that it hasn't disclosed because someone else 
is working in that space or has rented that space? 

MR. SCHNEIDER: Objection to the form. 

A. Could you repeat the question, please. 
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Q. Certainly, sir. 

Are there any other locations that Brown & 
Williamson hasn't disclosed to plaintiffs where it 
has any documents relating to smoking and health 
issues that it hasn't disclosed because someone else 
is working in that space or has rented the space? 

MR. SCHNEIDER: Objection to form. 

A. Not to my knowledge. 

Q. Is there any other space that Brown & 
Williamson's lawyers are using to house or review 
documents? 

A. There are — as I understand it, documents 
are — 

During the course of — of — of processing from 
Brown & Williamson to the depository, they may be — 
they may be handled in the Kauffman Strauss Building, 
they may be handled in Atlanta, they may be handled 
in Minnesota preparatory to being placed in the 
depository. Other than that, I'm not aware of any 
other locations that outside counsel is using for 
production of documents in this case. 

Q. How about inside counsel, are you aware of any 
locations where inside counsel may have placed 
documents? 

A. I'm aware that inside counsel holds documents in 
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the normal course of events within the tower, and 
those documents were included in the sweep, the 
active sweep — or the sweep for active documents 
within Brown & Williamson. 

Q. Isn't it true, sir, that if I hadn't asked about 
the Hill Street records room, you would never have 
disclosed the existence of the Kauffman Strauss 
Building location during this deposition? 

MR. SCHNEIDER: Objection to the form, 
argumentative, misleading. 

A. I don't think that that's true. 

Q. Are there any copies of documents held at the 
Kauffman Strauss Building which are Brown & 
Williamson's only copy of documents? 

A. I can't speculate as to whether that is the case 
or not. I do — I do not know. There may be 
documents there which are the only copy of Brown & 
Williamson's documents. 

Q. Will you find — 

A. It's possible. 

Q. — and, on behalf of Brown & Williamson, respond 
to that question in writing after the end of this 
deposition or during a break today during the 
deposition, will you find that out and let me know? 

A. I'm not sure in general whether it's possible 
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1 for me to answer that question. 

2 Q. Well, sir, yesterday you were telling us that it 

3 was possible to find out whether the only copy of an 

4 existing Brown & Williamson document was in the files 

5 of its outside counsel by asking; correct? 

6 A. On a reasonableness basis, yes. 

7 Q. And will you ask and report back either during 

8 this deposition or in writing at the end of this 

9 deposition or after this deposition whether there are 

10 any documents at the Kauffman Strauss Building which 

11 are the only copy of Brown & Williamson's documents? 

12 A. In general, it is my understanding that the 

13 original copies of the documents which have been 

14 collected would be in Brown & Williamson's files. 

15 It's my general understanding. All I'm saying is 

16 that I cannot give you an absolute guarantee that 

17 that is the case for every single document in the 

18 collection set. I can, however, say that all of the 

19 documents in the collection set were reviewed on a 

20 document-by-document basis and produced in this case 

21 if they were considered responsive and not 

22 privileged. 

23 Q. Is Brown & Williamson refusing to answer the 

24 question about whether it will find out if its only 

25 copy of documents is at the Kauffman Strauss 
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Building? 

A. No. No. 

Q. So you will do that? 

A. As I said, I — I would, yes. 

Q. Thank you. 

Were all the documents that were at the Hill 
Street records room transferred to the Kauffman 
Strauss Building? 

A. I believe they were. 

Q. Is there a vault at the Kauffman Strauss 
Building? 

A. I don't know what — 

I don't know what you mean by a vault in the 
Kauffman Strauss Building. There's a — an area in 
the building which is secured for the — the 
preservation of documents. 

Q. When you say "secured," what do you mean by 
that? 

A. I believe that there is security over access to 
the building to prevent third parties being able to 
get into the — the area. 

Q. All right. Would you describe that security for 
us, please. 

A. I have not prepared in detail to describe that 
security. I can investigate and report back. I can 
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tell you that adequate arrangements are generally 
made and that security reviews have been undertaken 
by qualified individuals within Brown & Williamson of 
premises at which documents are stored. 

Q. Are there other premises at which documents are 
stored that you haven't mentioned to us in this 
deposition? 

A. I do not believe so. 

Q. After learning about the Kauffman Strauss 
Building for the first time today, I just want to 
make sure that we have a list of all places where 
there may be documents, including documents in 
storage. Are there any places that you haven't 
listed that Brown & Williamson is aware of? 

MR. SCHNEIDER: Objection to the form. 

A. Well I can — I can tell you that I believe that 
I have listed all Brown & Williamson premises. I 
believe that I have discussed with you areas where 
Brown & Williamson has offices such as sales offices 
where sweeps were not made for active files on the 
basis that documents were not believed which would be 
responsive to be there. So I believe that I have — 
have discussed with you all premises of Brown & 
Williamson and outside counsel. 

Q. Okay. I just want to make sure there isn't some 
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1 storage facility we haven't talked about someplace 

2 rented in the name of Brown & Williamson's lawyers 

3 that hasn't been disclosed in this deposition. Have 

4 you disclosed them all? 

5 A. I believe I have. 

6 Q. Did any of the R&D employees who were originally 

7 in Louisville end up in Winston-Salem or Blackberg? 

8 A. I have made inquiries into that, and while my 

9 understanding still is that that has not been the 

10 case, I have — have not yet heard confirmation of 

11 that. 

12 Q. Will you confirm that in writing after this 

13 deposition is over on behalf of B&W? 

14 A. I'll make sure that written response is 

15 provided. 

16 Q. Thank you. 

17 We talked yesterday about inquiries that were 

18 being made of Shook, Hardy & Bacon about whether they 

19 had the only extant copy of research of Brown & 

20 Williamson's. Do you recall that? 

21 A. I do. 

22 Q. Have you made further inquiries about that 

23 subject? 

24 A. In — in — 

25 Excuse me. I thought I wrote something on that 
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one. In fact, my understanding is my inquiry is 
still outstanding on that one. 

Q. All right. Will you also add to your inquiry 
the question of when Brown — I'm sorry, when Shook 
Hardy was asked to do this search to see whether it 
had the only existing copy of any Brown & Williamson 
documents? 

A. I'11 do that. 

Q. Thank you. 

We talked a bit about Arthur Andersen. I asked 
you yesterday whether Arthur Andersen had a written 
report. Do you recall that? 

A. I do. 

Q. Did Arthur Andersen write a report? 

A. It's my understanding that I told you that they 
prepared a review of interviews that had been 
undertaken, but I don't believe they actually 
prepared a written report. 

Q. And the review of interviews undertaken is the 
document we discussed earlier this morning in the 
deposition? 

A. That's correct. 

Q. I also asked you whether the scope of Arthur 
Andersen's review concerned the process by which 
Brown & Williamson attempted to assure itself that 
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1 any documents that were in the possession of outside 

2 counsel, past or present, were produced. Do you 

3 recall that? 

4 A. I do. 

5 Q. Do you have the answer to that question? 

6 A. I don't believe that Arthur Andersen did any 

7 work on production of documents in the possession of 

8 outside counsel. 

9 Q. And that's based on what inquiry, sir? 

10 A. Based on my knowledge and understanding of the 

11 scope of what Arthur Andersen did. 

12 Q. Yesterday I asked you whether a request was made 

13 of The Tobacco Institute to determine whether or not 

14 it was in possession of any Brown & Williamson 

15 responsive documents. Do you recall that? 

16 A. I do. 

17 Q. And you said you didn't know; right? 

18 A. My recollection is that I said that no search 

19 was made of The Tobacco Institute. 

20 Q. All right. 

21 A. But my recollection may be wrong. 

22 Q. All right. Well is it your recollection that no 

23 search was made of The Tobacco Institute for 

24 responsive documents? 

25 MR. SCHNEIDER: Object to the form. 
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1 A. My understanding is that no search was 

2 undertaken. 

3 Q. All right. Let's ask the same question about 

4 CTR. Do you know what CTR is? 

5 A. Yes, I do. 

6 Q. Was inquiry made of CTR to determine whether or 

7 not it was in possession of any Brown & Williamson 

8 responsive documents? 

9 A. I believe it was not. 

10 Q. I asked you yesterday whether R&D kept slides or 

11 photographs that might be responsive — strike that. 

12 Yesterday I asked you whether R&D kept slides or 

13 photographs that were responsive to any plaintiffs' 

14 document requests. Do you recall that? 

15 A. I recall you asking me as to whether slides and 

16 photographs were kept by R&D. 

17 Q. Did you check to find out whether there were any 

18 responsive slides or — or photographs? 

19 MR. SCHNEIDER: Object to form. 

20 A. I checked — I checked to inquire as to whether 

21 slides and photographs were retained by R&D, and my 

22 understanding is that they do. 

23 Q. And were they reviewed for responsiveness as 

24 part of this document request? 

25 A. It's my understanding that they would have been. 
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Q. Yesterday we discussed Eagle Star Insurance 
Company. Do you recall that? 

A. Yes, I do. 

Q. And I asked you whether Brown & Williamson 
queried Eagle Star Insurance to determine whether or 
not it had any responsive documents in its files. Do 
you recall that? 

A. Yes, I do. 

Q. And your answer was no, they did not. 

A. That's correct. 

Q. And then I asked you whether Eagle Star 
Insurance did an epidemiological study in conjunction 
with Brown & Williamson; correct? 

A. Yes. Yes, you did. 

Q. And you were going to make an inquiry in that 
area; right? 

A. Yes, I was. And my understanding in respect to 
that is that while I — I believe that Brown & 
Williamson — or any work done by Eagle Star may not 
have been on behalf of Brown & Williamson, inquiries 
are still outstanding in respect of that matter. 

Q. And will you commit on behalf of B&W to find out 
whether such a study was done? 

A. Yes, I will. 

Q. Thank you. 
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1 Yesterday we talked about the interviews that 

2 were actually done of the people who were interviewed 

3 concerning the document production process. Do you 

4 recall that? 

5 A. Yes. 

6 Q. And I asked whether the interviews were recorded 

7 on audio tape. 

8 A. Yes, you did. 

9 Q. I asked you if there were notes of those 

10 interviews. 

11 A. Yes, you did. 

12 Q. And you were going to check and see where the 

13 notes were located. 

14 A. Yes. And my inquiries in that regard are that 

15 such notes do exist and are in the control of King & 

16 Spalding. 

17 Q. Thank you. 

18 Sir, the documents that were produced in 

19 response to plaintiffs' document requests that were 

20 authored by defendant's employees were produced by 

21 people who had knowledge of the subjects they were 

22 talking about; right? 

23 MR. SCHNEIDER: Objection to the form. 

24 A. I cannot comment on that. More than four 

25 million documents have been produced. Undoubtedly, 
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some of them may well have been written by employees 
with full knowledge and in areas in which they're 
expert, others may not be. 

Q. But can you point to any examples of documents 
that were produced in this litigation that were 
written by people who didn't know what they were 
talking about about the facts that they were writing 
about? 

A. No. I have not prepared myself for such a 
question. 

Q. Let me ask you this: When the people were 
interviewed and the files were swept, were personal 
papers collected and reviewed for responsiveness? 

A. Personal as opposed to — 

Q. Business. 

A. — business. 

To the extent that, upon inquiry of an employee, 
review was undertaken and there was a possibility 
that such a document might be responsive in the 
categories described, then it's possible that they 
would have been included in such a search. 

Q. But it would have been a document that related 
to their business activities on behalf of B&W; right? 
A. Yes, I imagine so. 

Q. I want to talk about copying the documents once 
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1 they were determined to be responsive. Where were 

2 the documents that were removed from the files 

3 copied? 

4 A. They were copied in Louisville. 

5 Q. Where in Louisville? 

6 A. I think at different times the location of 

7 the — the copying may not have been always in the 

8 same place. At one stage it was within the tower, at 

9 different times it may have been at other locations. 

10 Q. Did those other locations include either Hill 

11 Street or the Kauffman Strauss Building? 

12 A. I believe so. Or perhaps within the attorneys' 

13 premises. 

14 Q. When a responsive document was found, what was 

15 done with it with regard to copying? 

16 A. Documents collected, whether they were 

17 responsive or not, were — were copied on a photocopy 

18 device. 

19 Q. Were there instructions about copying that were 

20 issued to the people who were doing the copying? 

21 A. I'm not aware of instructions that were issued 

22 to copiers. 

23 Q. Were the locations where the documents were 

24 copied secure locations? 

25 A. I believe they were. 
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1 Q. Could any citizen come off the streets and go 

2 through the responsive documents at the location they 

3 were copied? 

4 A. I believe security was designed in order to 

5 prevent that from happening. 

6 Q. Was every person who did the copying told to 

7 copy the document exactly as it was found in the 

8 file? 

9 A. I don't know the exact instructions that were 

10 given to the copiers. 

11 Q. Can you find out the answer to that question and 

12 report back to us after the end of the deposition in 

13 writing? 

14 A. Yes. 

15 Q. Was the person making the copy told to copy the 

16 document with all of its attachments if they were 

17 originally found together in defendant's files? 

18 A. I refer to my earlier response. I don't know — 

19 I — I don't know what the instructions were to the 

20 copiers. 

21 Q. All right. Can you find out the answer to that 

22 question and respond in writing on behalf of B&W 

23 after the end of this deposition? 

24 A. Yes. 

25 Q. Thank you. 
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1 Was every document copied exactly as it was kept 

2 in defendant's files? 

3 A. Can you repeat that question, please? 

4 Q. Certainly. 

5 Was every document copied exactly as it was kept 

6 in defendant's files? 

7 A. Files were swept and documents were collected. 

8 It's my understanding that they would be copied and 

9 retained in a manner consistent with as they were in 

10 files. So if they were collected as a bunch, they 

11 would be copied as a bunch. 

12 Q. So then the answer to my question is yes; right? 

13 A. That is my understanding. 

14 Q. If handwritten notes appeared on a document when 

15 it was originally found in defendant's files, were 

16 those notes removed or changed in any way before the 

17 document was produced to plaintiff? 

18 MR. SCHNEIDER: Objection to the form. 

19 A. It's my understanding that, in general, that 

20 would not happen. I can't say that, for every one of 

21 four million documents provided, that it has not 

22 happened, but adequate security has been maintained 

23 throughout the process and care has been taken of 

24 documents throughout, so efforts were made to try to 

25 prevent alteration of documents. 
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1 Q. Were copiers instructed to copy documents with 

2 marginalia or notations exactly as they appeared? 

3 A. I — I — I've told you I'm not sure exactly 

4 what instructions were given to copiers. 

5 Q. All right. Well let me ask you this: Can you 

6 find out and answer on behalf of B&W after the end of 

7 this deposition whether any marginalia or notations 

8 or any changes of any kind were made to the content 

9 of documents after they were found in the files and 

10 before they were produced to plaintiffs, other than 

11 redactions? 

12 A. It's my understanding that alterations would not 

13 have been made, and — but I will make inquiries of 

14 that nature. 

15 Q. Thank you, sir. 

16 Are you aware of any documents that have been 

17 altered before they were produced to plaintiffs? 

18 A. I'm aware that some documents have portions 

19 redacted in the normal course of events. 

20 Q. All right. And those documents were to have 

21 been listed on a privilege log; correct? 

22 A. It's my understanding that if portions of a 

23 document are redacted, that that fact is noted on a 

24 log and provided to plaintiffs. 

25 (Plaintiffs' Exhibits 23 and 24 
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were marked for identification.) 

BY MS. WIVELL: 

Q. Sir, showing you what's been marked as Exhibit 
23, would you identify it, please? 

A. Exhibit 23 is headed up "REPORT OF CONFERENCE 
WITH CLIENT." 

Q. Dated July 31st, 1957; correct? 

A. That's correct. 

Q. And the Bates number is 680219722 through 25; 
correct? 

A. That's correct. 

Q. Do you know who Ted Bates & Company is? 

A. I do not. 

Q. This document is redacted; correct? 

A. This document appears to have elements removed, 
and it's stamped "REDACTED," that's correct. 

Q. And therefore, since it is redacted, the 
redaction should appear on a privilege log; correct? 

MR. SCHNEIDER: Objection to the form. 

A. I think in — in connection with this particular 
document, my understanding is that it may have been 
produced in accordance with the request for documents 
which have been produced in earlier litigation, and 
that the standards for redaction in connection with 
that earlier litigation may have been different than 
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the standards for redaction that apply in the 
Minnesota case. It's my understanding, too, that the 
full version of this document has been produced in 
the Minnesota case. 

Q. Sir, this particular document was originally 
produced to plaintiffs in the form that I've handed 
it to you; isn't it? 

A. I believe that's correct. 

Q. And you understand that it was not listed on a 
privilege log that was produced to plaintiffs; 
correct? 

A. I believe that's the case. 

Q. You also understand that it's Brown & 
Williamson's responsibility, pursuant to court orders 
in this case, that redactions be for privilege only; 
correct? 

A. I believe that's the case. 

Q. And you understand that this particular document 
has been produced in a non-redacted form because the 
portions that were redacted did not concern privilege 
claims; correct? 

MR. SCHNEIDER: Object to the form, — 

A. Could you repeat — 

MR. SCHNEIDER: — misleading. 

A. Please repeat the question. 
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1 Q. Certainly. 

2 And you understand that this particular document 

3 has been produced in a non-redacted form because the 

4 portions that were redacted did not concern privilege 

5 claims; correct? 

6 A. Actually my understanding is that the document 

7 has been produced in a non-redacted form because it's 

8 been produced in its entirety. This particular 

9 version of the document has been produced because — 

10 incomplete. It's been produced as it is, complete, 

11 although the copy has redacted elements in it from an 

12 earlier case. 

13 Q. I — I understand. But my point is, it wasn't 

14 until after plaintiffs reviewed this redacted 

15 document and then wrote to Brown & Williamson and 

16 asked for an unredacted copy that plaintiffs were 

17 produced an unredacted copy of Exhibit 23; isn't that 

18 right? 

19 A. I don't — can't comment on the specific 

20 circumstance. If you had written and requested it, 

21 it may be that it had been reviewed and considered 

22 non-responsive in its entirety and produced at your 

23 request. But I can't comment specifically. 

24 Q. Well sir, you're aware that the court order in 

25 this case says that if a portion of the document is 
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reponsive, the entire document is to be produced; 
isn't that true? 

A. I would understand that to be the case, provided 
it was not privileged, portions were not privileged. 
Q. Exhibit 23 as produced was never listed on a 
privilege log; was it? 

MR. SCHNEIDER: Objection to the form. 

A. I do not believe so. And I'm not sure that — 

I don't understand that there is a requirement 
to list it on a privilege form. 

Q. Sir, if a portion of a doc — 

Do you understand that if a portion of a 
document is redacted, that that document must be 
listed on the privilege log then? 

A. Yes, I do. 

Q. Sir, can we turn to Exhibit 24. Exhibit 24 is a 
letter from the U.S. Department of Health and Human 
Services to Stanley L. Temko, Esquire, at Covington & 
Burling; correct? 

A. Yes, it is. 

Q. You understand that Covington & Burling is one 
of Brown & Williamson's outside counsel? 

A. Yes, I do. 

Q. Now it's from Joanne Luto; correct? 

A. Luoto, I understand, yes. 
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1 Q. All right. To an outside counsel at Brown & 

2 Williamson. 

3 MR. SCHNEIDER: Objection to the form. 

4 A. It's to Mr. Temko of Covington & Burling, yes. 

5 Q. A portion of this document has been redacted; 

6 hasn't it? 

7 A. I don't — I don't know that a portion has been 

8 redacted. There's a — there is apparently a portion 

9 of the document that is not here, and it is my 

10 understanding that documents of this nature may have 

11 been provided. 

12 It's my understanding that Covington & Burling 

13 conduct a service for the industry in order to comply 

14 with the requirements to report the contents of 

15 cigarette products to the government. Covington & 

16 Burling from time to time receive detailed reports 

17 from the companies and, on a confidential basis, they 

18 provide aggregated data to the government. And it is 

19 my understanding that in the case of this document, 

20 Covington & Burling — Burlington may have, in the 

21 course of attempting to retain that confidentiality, 

22 provided it with elements of specific additives for a 

23 specific company removed. 

24 Q. But sir, this letter isn't from Covington & 

25 Burling to the U.S. Department of Health; is it? 
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1 It's from the U.S. Department of Health to Covington 

2 & Burling; right? 

3 MR. SCHNEIDER: Object to the form, 

4 argumentative, misleading. 

5 A. Yes, it is. 

6 Q. I — I want to understand, if you can help me, 

7 please, what the difference is between redacting a 

8 document and taking a portion out of a document. 

9 MR. SCHNEIDER: Objection, misleading. 

10 A. My response, I think, is in this — 

11 My understanding in connection with this 

12 document is that this is a document that is complete 

13 in the form as it is held within the records of Brown 

14 & Williamson. A complete document may be in the 

15 possession of Covington & Burling, but that is not a 

16 Brown & Williamson document and therefore was not 

17 produced in this case. 

18 Q. Despite the fact that Covington & Burling is 

19 Brown & Williamson's outside counsel. Brown & 

20 Williamson does not consider this document a Brown & 

21 Williamson document? 

22 MR. SCHNEIDER: Object to the form. 


23 

Q. 

Is 

that your 

testimony? 

24 

A. 

My 

testimony 

is that I'm — I believe this 


25 document has been produced in this case with a 
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missing element in it. My testimony is that this is 
the document which was within the files of Brown & 
Williamson, and it has been produced, and no attempt 
has been made to alter it prior to its production in 
the Minnesota case by Brown & Williamson or its 
outside counsel. 

MS. WIVELL: Move to strike as 
non-responsive. 

Q. My question is, sir: Is it your testimony that 
despite the fact that Covington & Burling is Brown & 
Williamson's outside counsel, that Brown & Williamson 
does not consider the original of this document a 
Brown & Williamson document? 

MR. SCHNEIDER: Object to the form. 

A. If this — this document — 

This document is not prepared by Brown & 
Williamson. It's my understanding that the original 
version of this document is not in the possession of 
Brown & Williamson. 

Q. Sir, this document was received by Covington & 
Burling as part of its activities representing Brown 
& Williamson; isn't that true? 

MR. SCHNEIDER: Object to the form. 

A. I — I cannot tell from looking at this document 
whether that is the case or not. 
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THE REPORTER: Excuse me. We have to 
change tape. Off the record, please. 

(Recess taken.) 

BY MS. WIVELL: 

Q. Sir, directing your attention to Exhibit 24, 
does Brown & Williamson have a complete copy of that 
document in its files? 

A. It's my understanding that it does not. 

Q. So the only copy of this document would then be 
in the — I'm sorry. Strike that. 

So the only complete copy of this document would 
then be in the files of Covington & Burling; correct? 
A. I don't know. 

Q. All right. But you would assume that there 
would be a complete copy of this document in the 
files of Covington & Burling; correct? 

A. If I made the assumption that they had retained 
it, yes, that would be the case. 

Q. Is Covington & Burling among the 30 law firms 
that you referred to yesterday who were queried to 
determine whether they had any documents of Brown & 
Williamson's? 

A. The nature of — of that inquiry of 30 law 
firms, I — I don't know whether it included 
Covington & Burling or not. 
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Q. Would you check and find out for us? 

A. Yes, I'll do that. 

Q. Because if the only copy — strike that. 

If Covington & Burling has a copy of this 
document. Exhibit 24, which is complete, and Brown & 
Williamson does not, then you would have expected 
Covington & Burling to have produced a complete copy 
of this document in response to plaintiffs' discovery 
requests in this lawsuit; correct? 

MR. SCHNEIDER: Object to the form. 

A. No, it's not my understanding that that would be 
the case. My understanding is that the inquiries 
made of law firms were to establish whether any law 
firms were keeping the only copy of Brown & 

Williamson documents, but they were, nevertheless. 
Brown & Williamson's files that were being kept by 
outside law firms. 

Q. Sir, are you telling us that none of Brown & 
Williamson's law firms have been queried to determine 
if they have the only copy of documents like this 
which relate to facts concerning work done at Brown & 
Williamson? 

MR. SCHNEIDER: Object to the form. 

A. My understanding is that inquiries were made as 
to whether any outside law firms which have acted on 
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behalf of Brown & Williamson were retaining on behalf 
of Brown & Williamson documents which were Brown & 
Williamson's documents. 

Q. So no inquiry has ever been made of any of Brown 
& Williamson's counsel whether it has original 
documents like this one which pertain to Brown & 
Williamson's business; correct? 

MR. SCHNEIDER: Object to the form. 

A. As I said earlier, the inquiry of the law firms 
was — were did they have possession of documents, 
original documents on behalf of Brown & Williamson 
which Brown & Williamson did not have in its 
possession. 

Q. In other words, documents originating with Brown 
& Williamson; right? 

A. They include documents originating from Brown & 
Williamson, yes. 

Q. Well what else is included if this kind of 
document isn't? 

MR. SCHNEIDER: Object to the form. 

A. It's my understanding that the requests for 
discovery required Brown & Williamson to produce 
documents from its files. My understanding is that 
that would not necessarily include documents held by 
outside law firms unless they were held for the 
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1 purposes of — of keeping documents for Brown & 

2 Williamson, the only copy of which was held by the 

3 outside law firm and not by Brown & Williamson. 

4 Q. Okay. Assume this fact situation for me for a 

5 second. Brown & Williamson deputizes someone from 

6 Covington & Burling to do a task on their behalf. 

7 Will you assume that with me? 

8 A. All right. 

9 Q. That person does that task and then generates a 

10 document about that task. Are you with me so far? 

11 A. Yes. 

12 Q. Is that a document which would have been 

13 produced as part of this litigation? 

14 MR. SCHNEIDER: Object to the form. 

15 A. That document would have been produced in this 

16 investigation if the copy had been retained in Brown 

17 & Williamson's files and had been reviewed and it had 

18 been considered to be responsive and not privileged. 

19 Q. All right. Assume that after this task was 

20 completed, document was generated, it was responsive, 

21 but the only copy was kept at Covington & Burling. 

22 You're telling us that document wouldn't be produced; 

23 aren't you? 

24 A. I'm telling you that that document then would 

25 not be a Brown & Williamson document. That would be 
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a document of the outside law firm. 

Q. And Brown & Williamson has not inquired of its 
outside law firms whether documents created under 
that scenario had been produced; have — has it? 

MR. SCHNEIDER: Objection, misleading. 

A. We did not go to law firms and say, assuming 
that somebody had done a project for you of the 
nature that you categorize just now and whether they 
have documents, no, we did not do that. 

Q. All right. Let's say that Covington & Burling 
had hired Battelle Institute to do research on behalf 
of Brown & Williamson which Brown & Williamson paid 
for, which a document was then generated about, and 
the only copy of that document was kept in Covington 
& Burling's file, but that the information, the facts 
contained in that document, were shared with Brown & 
Williamson. That document would not have been 
produced in this litigation; would it, sir? 

MR. SCHNEIDER: Object to the form. 

A. It's my understanding that a document of that 
nature, if it were within Brown & Williamson files, 
would be reviewed, and if it were responsive, it 
would be produced. 

Q. All right. But if Covington & Burling didn't 
give Brown & Williamson a copy, but only gave them 
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1 information about the facts contained in that 

2 document, that document would not have been produced 

3 in this litigation; would it, sir? 

4 A. I would not expect it to have been. 

5 Q. That's because Brown & Williamson never asked 

6 its outside counsel for such documents; right? 

7 MR. SCHNEIDER: Object to the form. 

8 A. It is my understanding that inquiries were made 

9 of various firms to establish the existence of 

10 original research which was made available to — or 

11 was done on behalf of Brown & Williamson or 

12 affiliates and which the only document was provided 

13 to the outside law firms. 

14 Q. And did you receive such documents? 

15 A. It is my understanding that no documents of that 

16 nature have been identified. 

17 Q. That doesn't mean they don't exist, though; does 

18 it? 

19 A. I believe reasonable inquiries have been 

20 conducted — 

21 Q. A reasonable — 

22 A. — or are under way. 

23 Q. Ah, and are under way. They have not been 

24 completed yet; right? 

25 A. That's correct. 
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1 Q. Who was asked to search their files to see 

2 whether such documents existed? 

3 A. It's my understanding that law firms have been 

4 asked in connection with — with this matter. 

5 Q. Which law firms? 

6 A. Various law firms. I — I can't tell you 

7 exactly which ones. 

8 Q. Will you give me the name of the law firms that 

9 that inquiry was directed to at the end of — or 


10 

after this deposition was — 

is concluded? 


11 

A. 

Yes, I will. 




12 

Q. 

Can you give us the name of the law 

firms 

that 

13 

have 

responded to that inquiry? 



14 

A. 

Yes, I will. 




15 

Q. 

Do you know any of them 

now? 



16 

A. 

I can't recall any names at the moment. 

Shook 

17 

Hardy is one — one law firm 

I recall. 



18 

Q. 

Are there more than one 

law firm? 



19 

A. 

I believe there may be. 




20 

Q. 

Who is conducting this 

inquiry? 



21 

A. 

Our outside counsel. 




22 

Q. 

When did it begin? 




23 

A. 

I don't know. 




24 

Q. 

When did you learn that 

the Hill — 

the 


25 

documents that were at Hill 

Street were 

transferred 
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1 to the Kauffman Strauss Building? 

2 A. I learned that in the course of my inquiries 

3 last night. 

4 Q. But you knew about the existence of the document 

5 review room at the Kauffman Strauss Building before 

6 the deposition yesterday; didn't you? 

7 A. Yes, I did. 

8 Q. What did you understand, before your inquiries 

9 last night, took place at the Kauffman Strauss 

10 Building? 

11 A. It's my understanding that the Kauffman Strauss 

12 Building was where documents are retained by outside 

13 counsel on behalf of Brown & Williamson which relate 

14 to smoking and health litigation and matters of that 

15 nature which I have referred to earlier as collection 

16 sets, and that, furthermore, it may have been used by 

17 outside counsel for temporary storage purposes during 

18 the process of transferring documents from Brown & 

19 Williamson's file through to the Atlanta review 

20 space. 

21 Q. And you knew that at the time you gave your 

22 deposition concerning the Hill Street records room 

23 yesterday; right? 

24 MR. SCHNEIDER: Objection to the form. 

25 A. I knew that Kauffman — Kauffman Strauss 
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1 Building was in use. Yes, I did. 

2 Q. And your immediately-preceding answer about 

3 documents being stored there on an interim basis, you 

4 knew that yesterday when you gave your testimony 

5 concerning the Hill Street records room; didn't you? 

6 MR. SCHNEIDER: Object to the form. 


7 

A. 

Yes, 

I 

did. 

8 

Q. 

Sir, 

I 

wanted to turn back to the documents in 


9 general that were produced by Brown & Williamson. If 

10 I were to hand you a document that was missing a 

11 first page, would that document have been kept that 

12 way in defendant's files? 

13 A. I — I don't know. I can't comment without 

14 seeing a document. 

15 Q. All right. 

16 A. I'm not sure, even seeing it, whether I could — 

17 could tell you that. 

18 Q. Well let me ask you this: In the course of 

19 producing documents in this litigation, were 

20 documents separated from their cover sheets? 

21 A. It's possible they may have been for copying 

22 purposes. 

23 And if I can respond to an earlier question 

24 about the instructions given to copiers, it's my 

25 understanding that people photocopying documents for 
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this case were instructed to — to copy them as they 
were, including margin notes and marginalia, and to 
keep them coherent in the sense that if they were in 
a batch, to keep them in a batch. 

Q. What do you mean by "if they were in a batch, to 
keep them in a batch?" 

A. If documents were attached, then they were to be 
copied and kept attached. 

Q. Were documents that were found together produced 
in the same box? 

MR. SCHNEIDER: Object to the form. 

A. With the production of in excess of four million 
documents, it's possible that errors occurred, but my 
understanding is that documents which were found 
together, were attached, would have been produced in 
that — in that way. 

(Plaintiffs' Exhibit 25 was marked 
for identification.) 

BY MS. WIVELL: 

Q. Sir, showing you what's been marked as 
Plaintiffs' Exhibit 25, it is a March 17th, 1997 
letter to Gary Wilson of my firm from Richard 
Schneider; correct? 

A. Yes, it is. 

Q. Would you briefly read the first paragraph to 
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yourself. 

A. I've read it. 

Q. It refers to a computer printout; doesn't it, 
sir? 

A. A computer printout and typewritten lists. 

Q. All right. I — I want to focus on the 

printout, please. And it says it falls within two 
different boxes; right? 

A. Yes, it does. 

Q. And those two different boxes, for the one 
computer printout, are boxes number 373 and 418; 
correct? 

A. That's correct. 

Q. Now boxes were consecutively numbered in this 
production; weren't they? 

A. I have not prepared myself for the numbering of 
boxes. I don't know. 

Q. Well can you explain for us how one computer 
printout can be in two boxes that are more than 20 
document boxes apart? 

MR. SCHNEIDER: Object to the form. 

A. I have not prepared myself to respond to that 
question. 

Q. Well will you inquire into that and respond in 
writing on behalf of B&W at the end — or after this 
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deposition is over? 

A. Yes, I'll do that. 

Q. Are you aware of any other occasions when 
documents were apparently split up and placed in 
different boxes? 

A. I'm not aware of any such cases. 

Q. Will you inquire to see whether that was ever 
done by Brown & Williamson in this document 
production and respond in writing after this 
deposition? 

A. I'll consider that. 

Q. Well, sir, "yes" or "no," will you do it? 

A. I'll review the process of how boxes were put 

together, yes. 

Q. And how documents were produced, if they were 
produced all together. 

A. Yes, I'll do that. 

Q. I'm just trying to establish whether or not it 
was Brown & Williamson's policy to split up 
documents, like this one was apparently split up, and 
produce it in two different boxes. 

MR. SCHNEIDER: Object to the form. 

A. I — 

Q. And you will try and answer that question. 

A. I believe it's not a matter of policy, it's a 
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1 question of — 

2 We'll look into this, this circumstance, and get 

3 back to you. 

4 Q. All right. Will you also look and see whether 

5 there were other documents that were split apart and 

6 produced in different boxes? 

7 A. I will review the process to ensure that that is 

8 not part of the process, yes. 

9 Q. All right. Well I'm asking if you will find out 


10 

and 

report back whether other documents 

were 

split 

11 

apart and produced in different boxes. 

Will 

you 

do 

12 

that 

, sir? 




13 

A. 

Yes, we will. 




14 

Q. 

Thank you. 




15 


If one portion of a document was responsive 

and 

16 

others were not, the entire document was 

to 

be 


17 

produced; right? 




18 

A. 

I understand that's correct, provided that 


19 

portions of the document are not privileged. 

in which 

20 

case 

a redaction would be made, and that 

would be 

21 

recorded on a log. 




22 

Q. 

On the privilege log? 




23 

A. 

I'm not clear on — on a — 




24 


On a log of privileged items, yes. 




25 

Q. 

Copying of all documents that were 

produced 

to 
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plaintiff was done under Brown & Williamson's 
control; wasn't it? 

A. It was done under the direction of our outside 
counsel. 

Q. And the outside counsel are under Brown & 
Williamson's control; correct? 

MR. SCHNEIDER: Object to the form. 

A. In — in respect of this matter, yes. 

Q. I mean were these documents shipped to Kinko's 
for copying? 

A. No, they were not. 

Q. I didn't think so. 

We have referred from time to time to the 
archive set of documents. Do you recall that, sir? 

A. I — I recall referring to an archive and I 
recall referring to a collection set of documents. 

Q. All right. Would you define "archive" for me. 

A. In — in my testimony, as best as I can, I have 

used the term "archive" to refer to documents in 

storage at Brown & Williamson. I've used the term 
"collection sets" to refer to documents — copies of 
original documents retained by outside counsel which 
have been accumulated over many years which Brown & 
Williamson had collected for purposes of smoking and 
health litigation. 
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1 Q. Are there names for these different collection 

2 sets? 

3 A. There are different collections that have been 

4 made over the course of time, yes. 

5 Q. So there are names for the different 

6 collections? 

7 A. There are some different names for different 

8 collections, yes. 

9 Q. What collections are you familiar with? 

10 A. I have prepared myself for presentation of this 

11 case in general terms. I have a — an understanding 

12 that there's a preexisting collection set, an index 

13 of which you have received known as the 4A index, and 

14 there are other collections in existence of documents 

15 which have been stolen and documents which have been 

16 collected for other investigations such as the Waxman 

17 investigation, documents collected for other cases, 

18 various nature. 

19 Q. What other cases are you familiar with that 

20 documents were collected for? 

21 A. I'm aware that documents were collected for the 

22 FTC investigation, I'm aware that documents were 

23 collected for the — in connection with the 

24 acquisition of American Tobacco, and I'm aware that 

25 documents were collected for — for other cases. 
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Q. I understand, and I'm trying to find out what 
other cases you're aware of. 

A. I recollect the name of the Dewey case, and 
various Texas cases. 

Q. Any others? 

A. I can't recall any at this time. 

Q. By "Texas cases," are you referring to the Texas 
cases in the mid-'80s? 

A. I believe I am. 

Q. You referred to a preexisting set for which we 
have received the 4A databases; correct? 

A. That's correct. 

Q. Is that referred to as the litigation database? 
A. I believe that's right. 

Q. When was that set established? 

A. I believe it was established in the mid-1980s. 

Q. Why? 

A. Because that's what I — 

When preparing for this case, I've been advised 

that. 

Q. No. Why was the set collected in the mid-1980s? 
A. I believe it was collected in preparation for 
circumstances where Brown & Williamson may 
potentially be named as a defendant in — in a case. 
Q. Who collected the set? 
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1 A. It's my understanding that over a period of 

2 years, different firms, attorneys' firms have 

3 operated for Brown & Williamson to collect documents 

4 and to establish such a database. 

5 Q. Those documents were Bates numbered; correct? 

6 A. To my understanding, that — those documents 

7 have been Bates numbered. 

8 Q. Were they imaged? 

9 A. It's my understanding that some documents 

10 produced in this case have been imaged. I believe 

11 that's something that is in progress. I doubt very 

12 much that all those documents have been imaged. 

13 Q. All right. Well let me ask it this way: Were 

14 any of the litigation database documents imaged 

15 before the beginning of this case? 

16 A. I don't believe they were. 

17 Q. Have documents been added to the litigation base 

18 since it was originally formed? 

19 A. In the process of collecting it, yes, items have 

20 been added to it. I don't believe that the original 

21 collection, the 4A index, is being maintained on an 

22 ongoing basis. Or the database from which the 4A 

23 index was prepared is — is still being updated. 

24 Q. When was it last updated? 

25 A. I don't know. 
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MR. SCHNEIDER: Object to the form. 

Q. Is there an index to every document in the 
database? 

MR. SCHNEIDER: Object to the form. 

A. I understand that the 4A index is an index of 
the documents in that database. 

Q. Oh, so — 

Is there an entry for every document that's in 
the litigation database? 

MR. SCHNEIDER: Object to the form. 

A. I think that's a question of technicality; isn't 
it, if an index can be prepared from a database? And 
therefore, yes, you're right. 

Q. What type of information is captured within the 
index? 

MR. SCHNEIDER: Object to the form. 

A. I'm not familiar with what the 4A index is in a 
detailed manner. 

Q. Does the index tell us who the owner of the 
document was? 

MR. SCHNEIDER: Object to the form. 

A. It is my understanding that documents collected 
were within Brown & Williamson files and therefore 
are within the ownership of Brown & Williamson. 

Q. I'm sorry. Let me rephrase my question a little 
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bit better. 

Does the index tell us where the file was 
originally found within the various departments of 
Brown & Williamson? 

MR. SCHNEIDER: Objection. 

A. Based on the exhibit that you showed me earlier, 
I understand there may be some indication of source 
of documents recorded on that — 

Q. So — 

A. — that database. 

Q. — would it be fair to say that the — strike 
that. 


MR. SCHNEIDER: Ms. Wivell, might I 
interrupt momentarily? Are you planning a lengthy 
series of examination on the 4A? 

MS. WIVELL: No, just a couple more 

questions. 

MR. SCHNEIDER: All right. I would like to 
maintain our objection with respect to this and, with 
the understanding of counsel from Washington there's 
no waiver, I don't think it's necessary for you to 
leave the room if we can have that agreement. 

MR. SOLIMANO: Well, this is a little 
different than examination based on the 4A indices. 

MR. SCHNEIDER: She's asking about — 
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1 Ms. Wivell is asking about how the 4A was 

2 compiled, what it contains, all of that information. 

3 MR. SOLIMANO: Well I believe that's 

4 already of public record in the Minnesota opinion as 

5 well as in the Washington opinion. But to expedite 

6 things. I'll agree that it's not a waiver. 


7 

MR. 

SCHNEIDER: 

Thank 

you. 

8 

MR. 

WILLOUGHBY: 

Ms . 

Wivell, could you 

9 

speak up, please, too? I 

know 

everybody is getting 


10 tired, and sometimes we can't hear. 

11 MS. WIVELL: I'll try. 

12 MR. WILLOUGHBY: Thank you. 

13 MS. WIVELL: Usually people don't tell me 

14 I'm hard to hear. 

15 MR. SVOBODA: I'm sorry, I didn't hear you. 

16 (Laughter.) 

17 BY MS. WIVELL: 

18 Q. All right. Does the index tell us where a 

19 particular file was found originally within Brown & 

20 Williamson? 

21 A. I don't know. 

22 Q. Could you take a look at Exhibit 17 quickly. 

23 There is an area on the database entitled "AREA 

24 NAME;" correct? 

25 A. Yes, there is. 
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1 Q. All right. And that area name is followed by 

2 information; correct? 

3 A. In this exhibit, yes, it is. 

4 Q. Does that area name indicate where the document 

5 was being stored at the time the index entry was 

6 made? 

7 A. I don't know. I've not prepared myself to 

8 answer that question. 

9 Q. All right. Could you answer that question and 

10 follow up in writing on behalf of B&W at the end of 

11 this deposition? 

12 A. I'll do that. 

13 Q. Thank you. 

14 There is also an area entitled "FILE FOLDER;" 

15 correct? 

16 A. Yes, there is. 

17 Q. And it's followed by some information; right? 

18 A. Yes, it is. 

19 Q. Does the index tell us what file a particular 

20 document was found in? 

21 A. I have not prepared myself to answer that 

22 question. 

23 Q. Would you answer that question in writing at the 

24 end of this deposition? 

25 A. Yes, I will. 

STIREWALT & ASSOCIATES 

P.O. BOX 18188, MINNEAPOLIS, MN 55418 1-800-553-1953 


http://legacy.library.ucsfaaiii»ttiel/j|3tli|0§^O0Afs«dfndustrydocuments.ucsf.edu/docs/yshd0001 



1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


CONFIDENTIAL 

375 

Q. Thank you. 

Would you turn to page 80 of Exhibit 17. Do you 
see there an entry entitled "OWNER?" 

A. Yes, I do. 

Q. And it gives some information; doesn't it? 

A. Yes, it does. 

Q. Would that information be the name of the person 
whose possession the file and document was originally 
in at the time the database was made? 

A. I don't know. 

Q. Would you find out the answer to that question 
and respond in writing at the end of this deposition? 
A. Yes, I will. 

Q. Thank you. 

Does the index tell us where the document is now 

kept? 

A. I don't know. 

Q. Would you find that out and let us know at the 
end of the deposition? 

A. Yes, I will. 

Q. Thank you. 

Has Brown & Williamson checked to make sure that 
every responsive document which is mentioned on 
defendant's 4A database has either been produced or 
listed on defendant's privilege log? 
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MR. SCHNEIDER: Object to the form. 

A. It's my understanding that Brown & Williamson 
has reviewed every document on the 4A index to 
determine whether it is responsive, and if it has 
been identified as responsive, it has been produced 
unless it is privileged. And if it is privileged, my 
understanding is that preparation of the privilege 
log is under way and will be completed within 60 to 
75 days. 

Q. So the answer to my question is yes, all 
responsive documents which are non-privileged have 
been produced or are in the process of being listed 
on defendant's privilege log; correct? 

A. Broadly correct. But there may be responsive 
documents which have not been produced in error 
which, if identified, will subsequently be provided. 
Q. I want to turn to the issue of the determination 
of privilege in this case on a document-by-document 
basis. Was the first level of privilege 
determination done by the same people who did the 
determination of responsiveness? 

A. It's my understanding that the first-level 
review undertaken by King & Spalding in Atlanta 
included a review for privilege as well as 
responsiveness, yes. 
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1 Q. All right. What quality control was done to 

2 assure that the first-level reviewers were making 

3 accurate privilege determinations? 

4 A. It's my understanding that the same quality 

5 control review that was undertaken by King & Spalding 

6 in Atlanta was done on the — the privilege decisions 

7 as well as whether documents were responsive or not. 

8 Q. Were the same people who were doing the second 

9 level of review for responsiveness responsible for 

10 doing the second level of review of privilege 

11 objections? 

12 A. It's my understanding that the decision process 

13 as to whether it was responsive or privileged was 

14 undertaken at the same time, both in the first-line 

15 and in the quality control reviews. 

16 Q. In other words, the answer to my question is 

17 yes. 

18 A. Yes. 

19 MR. SCHNEIDER: Object to the form. 

20 Q. Was there another level of review after that for 

21 privilege? 

22 A. It's my understanding that in the course of 

23 preparing the privilege logs, it may be that counsel 

24 has made a determination that for the purposes of 

25 avoiding dispute and making for an effective 
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presentation, that certain items identified as 
privilege may be — may be released as not 
privileged. 

Q. What do you mean "for making an effective 
presentation?" 

A. In order to avoid disputes over whether 
documents are privileged or not, it's my 
understanding that in good faith our counsel is 
attempting to make documents available without 
claiming privilege wherever it can possibly do that. 
Q. And the second-level privilege determinations, 
are they all being made by King & Spalding lawyers? 

A. They're all being made in Atlanta as part of the 
quality control review. 

Q. That doesn't answer my question. Are all the 
people who are working in Atlanta King & Spalding 
lawyers, working on that particular issue, the second 
level of privilege review? 

A. It's my understanding that they're — they are 
all lawyers working on behalf of King & Spalding. 
Whether they're King & Spalding lawyers or others, I 
don't know. 

Q. What do you mean "working on behalf of King & 
Spalding?" 

A. Well it's my understanding that it's normal to 
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1 use contract attorneys from time to time. 

2 Q. So contract attorneys are making the second- 

3 level privilege determinations in this case; is that 

4 right? 

5 A. I'm saying that attorneys are making the 

6 determination. I don't know whether they are in 

7 every case King & Spalding employees or contract 

8 attorneys. 

9 Q. Well are there other law firms who have hired 

10 contract attorneys who are working on behalf of Brown 

11 & Williamson doing the second level of privilege 

12 review? 

13 A. Not to my knowledge. 

14 Q. Are there other law firms besides King & 

15 Spalding who have hired contract lawyers who are 

16 working on any level of privilege review on behalf of 

17 Brown & Williamson? 

18 A. I don't know. 

19 Q. Will you find out the answer to that question 

20 and report to us after this deposition is over in 

21 writing? 

22 A. Yes, I will. 

23 Q. Thank you. 

24 Is there another level of review for privilege 

25 beyond the second level? 
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MR. SCHNEIDER: Objection to the form. 

A. It's my understanding that while compiling the 
privilege logs, a determination is made as to whether 
it's possible to submit a document and not claim 
privilege. As part of that process, yes, a third 
level of review is being undertaken. 

Q. And who is doing that? 

A. It's my understanding that King & Spalding 
attorneys are doing that too. 

Q. Anyone else? 

A. Not to my knowledge. 

Q. Have we talked about all the levels of review 
for privilege that are being conducted in this case? 
A. I believe we have. 

Q. So I haven't heard you mention any in-house 
counsel's name. Am I correct, then, in assuming that 
no in-house counsel have been involved in the 
determination of privilege issues in this case? 

MR. SCHNEIDER: Objection to form. 

A. I'm not aware of — of that fact. 

Q. Would you find out whether any in-house counsel 
for Brown & Williamson have been involved in the 
determination of any privilege issues with regard to 
any documents in this case and report to us in 
writing after this deposition is over? 
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1 A. Yes, I'll do that. 

2 Q. Thank you very much. 

3 Have we talked about all the levels of review 

4 for privilege that have been made in this case? 

5 A. I believe I answered that affirmatively 

6 previously. 

7 Q. Were any instructions given to the lawyers 

8 involved in reviewing privilege at any level in this 

9 case concerning how to define privilege or work- 

10 product documents? 

11 A. I'm not aware of any specific instructions that 

12 were given. 

13 Q. Who is responsible for the privilege 

14 determinations overall, the one person? 

15 A. It would be my understanding that Mr. Schneider 

16 might be ultimately responsible. 

17 Q. Would you confirm that and provide us that 

18 answer in writing at the end of this deposition — or 

19 after this deposition is over? 


20 

A. 

Yes, 

I will. 

21 

Q. 

Thank 

you. 

22 


Apart 

from privilege and work product, has Brown 


23 & Williamson withheld any other kind of documents 

24 from — any other kind of responsive documents from 

25 production? 
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A. I don't believe I can — I can provide any 
guarantee that in the course of producing more than 
four million documents and reviewing many millions of 
documents, that Brown & Williamson has not, through 
error or mistake, failed to produce a responsive 
document which is not privileged. We have made every 
effort to do so and we have produced a large number 
of documents. 

Q. All right. The reason I'm asking this question 
is I believe at one time Mr. Schneider wrote a letter 
to one of my colleagues saying that documents would 
be held for privilege, work product, and other 
exemptions, and I'm just trying to find out what 
other exemptions Brown & Williamson may be trying to 
apply in this case. 

A. I'm not aware of any exemptions. To the best of 
my knowledge, we are providing documents which are 
responsive, if they're identified as responsive and 
they're not privileged. 

Q. Okay. Would you find out if there are any other 
reasons that Brown & Williamson is with holding 
documents other than privilege or work product, and 
respond to that in writing after this deposition is 
over? 

A. Re — in connection with identified — documents 
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1 identified as responsive. 

2 Q. Yes. 

3 A. That — 

4 Q. Yes. I don't want you to be dealing with 

5 non-responsive documents here. 

6 A. Right. Yes, I will. 

7 Q. Thank you. 

8 Who made the redactions to the documents that 

9 were produced in this case? 

10 A. It's my understanding that some documents which 

11 have been produced in this case with redactions on 

12 were made in the Dewey case, for example, some years 

13 ago, and I — I don't know exactly who. In the case 

14 of documents currently produced, redactions would 

15 have been made by our outside counsel. 

16 Q. At which level of review would those redactions 

17 have been made? 

18 A. It's my understanding that the matter of making 

19 redactions would be reviewed at the first line after 

20 a quality control check in the same way that the 

21 review was undertaken of documents. 

22 Q. Were the first-line reviewers provided with a 

23 redaction order in this case? 

24 A. It's my understanding that the attorneys who 

25 were responsible for doing the review reviewed all 
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1 the discovery requests and the court orders prior to 

2 conducting the work. 

3 Q. Just so we're clear here, the review at the 

4 first, second, and third level was all done by 

5 attorneys, people with licenses to practice law; 

6 right? 

7 A. I believe that's correct. 

8 Q. Were any Faegre & Benson lawyers involved in 

9 that process? 

10 A. I believe my testimony yesterday was that 

11 documents were sent up to Minnesota prior to placing 

12 in the depository, and that some involvement of — of 

13 Faegre & Benson would have occurred at that time. 

14 Q. So the answer to my question is no, no Faegre & 

15 Benson lawyers participated in either first, second, 

16 or third level of document review in this case; 

17 right? 

18 A. At Atlanta, although I do understand that Mr. 

19 Fribley did visit Atlanta to get a — an overall 

20 understanding of the process at one time, but I don't 

21 believe that was on a document-by-document basis. 

22 Q. He made a one-time visit to kind of get a feel 

23 for the document review process? 

24 A. I don't know how often he may have visited 

25 Atlanta. 
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1 

Q. 

Will you find out and respond in 

writing after 

2 

this 

deposition is over? 



3 

A. 

Yes, I will. 



4 

Q. 

Thank you. 



5 


Is there an index to 

the numbers 

placed on the 

6 

documents in this case? 



7 

A. 

Could you — 



8 


MR. SCHNEIDER: 

Object to the form. 

9 

A. 

— please repeat the 

question? 


.0 

Q. 

Is there an index to 

the numbers 

that were 


11 placed on the responsive documents produced in this 

12 case? 

13 A. Are you referring to the Bates numbers? 

14 Q. Yes. I'm sorry. 

15 A. It's my understanding that the Bates numbers 

16 would be recorded on an index of — of documents 

17 held, yes. 

18 Q. Can you explain to us based on the number where 

19 a particular document came from? 

20 A. It's my understanding that the Bates number 

21 includes information that would enable Brown & 

22 Williamson to determine where documents were obtained 

23 from. 

24 Q. All right. And how is that done? 

25 A. It's my understanding that — well I — 
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I don't know the exact mechanism, but I believe 
it's possible to do that. 

Q. Will you find out and explain how to understand 
the information that's provided in the Bates numbers 
in writing after this deposition is over? 

A. Yes, I will. 

Q. Thank you very much. 

You referred to some other collections of 
documents that have been made in other cases and for 
other reasons; for example, the FTC matter. Do you 
recall that testimony generally? 

A. Yes, I do. 

Q. Were indexes made of each of those collections? 
A. I'm not — I'm not clear as to whether all 
documents collected in all sets were included on — 
on the 4A index, if that answers your question. 

Q. Will you find out the answer to that question 
and let me know in writing after this deposition is 
concluded? 

A. Yes, I will. 

Q. Were other collection sets computerized? 

A. I believe — 

MR. SCHNEIDER: Objection to the form. 

A. I believe that's the same question you asked 
me. I'm not clear as to whether all previous 
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1 collections are on a database or not. I know that a 

2 substantial number documents are on — are on an 

3 index. 

4 MS. WIVELL: All right. Why don't we take 

5 our lunch break, coming back at 1:15. 

6 THE REPORTER: Off the record, please. 

7 (Luncheon recess taken at 11:55 o'clock 

8 a.m.) 
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AFTERNOON SESSION 

(Deposition reconvened at 1:13 o'clock 
p.m. ) 

BY MS. WIVELL: 

Q. Sir, I have asked you to take out Exhibit 24. 
You have it in front of you? 


A. I do. 


THE REPORTER: Off the record, please. 
(Discussion off the record.) 

BY MS. WIVELL: 


Q. While we were discussing Exhibit 24 earlier in 
the deposition, I think I asked you who was 
conducting a search of — or an inquiry of outside 
counsels that B&W had employed to determine whether 
they had any record like Exhibit 24. Do you recall 
that? 


A. I recall questions of that nature, general 
nature, yes. 

Q. All right. And do you recall answering in 
response to my question that outside counsel was 
providing — was pursuing that line of inquiry? 

MR. SCHNEIDER: Objection to form. 

A. I recollect that I indicated that some inquiries 
had been conducted in respect of documents that might 
be held by some firms that had — have worked for 
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1 Brown & Williamson in the past, and in respect of 

2 certain inquiries, there was — those inquiries had 

3 not yet been entirely completed. 

4 Q. All right. Who is the person responsible for 

5 those inquiries? 

6 A. My understanding is that those inquiries were 

7 undertaken by outside counsel. 

8 Q. Which outside counsel? 

9 A. King & Spalding. 

10 Q. What lawyer is responsible at King & Spalding 

11 for undertaking those inquiries? 

12 A. For the — for the avoidance of doubt, let me — 

13 let me clarify. There are — there are two sets of 

14 inquiries of outside counsel. First set of inquiries 

15 of outside counsel was are there any — any 

16 circumstances in which outside counsel holds 

17 documents for Brown & Williamson which Brown & 

18 Williamson does not have the original copies any — 

19 in any shape or form? That inquiry was conducted by 

20 King & Spalding and I understand it was undertaken in 

21 1996. An additional inquiry was undertaken of 

22 various outside law firms, and my understanding is 

23 that that was in connection with an inquiry to 

24 establish whether any original research had been 

25 delivered to outside counsel and never delivered to 
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Brown & Williamson. In that inquiry, I believe that 
there is an outstanding response for which we're 
waiting, and the law firm in — concerned with that 
inquiry is Shook Hardy. 

Q. All right. And who is the person who is 
responsible for conducting the second inquiry that 
you just mentioned concerning the original research? 
A. It is my understanding that King & Spalding are 
conducting those inquiries. 

Q. What lawyer at King & Spalding is responsible 
for doing that? 

A. I don't know. I'll investigate and get back to 
you. 

Q. Report in writing after — 

You will report in writing after the end of this 
deposition? 

A. I will get back to you either in writing or 
before the end of this deposition. 

Q. All right. Now with regard to the first inquiry 
that you just referred to where — the one that was 
done in 1996, would you describe that inquiry again, 
please? 

MR. SCHNEIDER: Objection to the form, 
asked and answered. 

A. My understanding was that that inquiry was 
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1 undertaken in 1996 by King & Spalding of firms that 

2 had worked for Brown & Williamson in the past to 

3 establish whether they had any documents which they 

4 retained on behalf of Brown & Williamson in respect 

5 of which Brown & Williamson did not have the original 

6 documents. 

7 Q. Now would Exhibit 24 in its original unredacted 

8 form be that type of document? 

9 MR. SCHNEIDER: Objection, asked and 

10 answered. 

11 A. My understanding is that this would not be an 

12 example of a document like that. 

13 Q. All right. Earlier you — you had used the term 

14 "Brown & Williamson document." What do you — 

15 How do you define a Brown & Williamson document? 

16 A. My understanding in this case is that Brown & 

17 Williamson — Brown & Williamson's duty was to 

18 provide copies of documents which were reviewed and 

19 considered responsive and not privileged from within 

20 its files, and those, for the purpose of this case, 

21 are what I would call Brown & Williamson documents. 

22 Q. Did you understand that Brown & Williamson had a 

23 duty to produce documents which were also subject to 

24 its control? 

25 MR. SCHNEIDER: Objection to form. 
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A. It's my understanding that documents in the 
possession of Brown & Williamson or its outside 
counsel held on behalf of Brown & Williamson for the 
purposes of such cases were also provided in this 
case. 

MS. WIVELL: Objection, non-responsive. 

Q. Did you understand that Brown & Williamson had a 
duty to produce documents which were also subject to 
its control? 

MR. SCHNEIDER: Object to the form. 

A. It is not my understanding in every circumstance 
that Brown & Williamson was expected to provide 
documents under its control. For example, I do not 
believe that it was necessary for Brown & Williamson 
to produce documents in — which were held by 
subsidiaries. 

Q. So is it B&W's position that it did not have to 
produce documents which were under its control but 
not in its possession if they, those documents, were 
responsive? 

MR. SCHNEIDER: Objection, asked and 

answered. 

A. It's my understanding that the document requests 
of this case require Brown & Williamson to produce 
documents under its control which were responsive, 
STIREWALT & ASSOCIATES 

P.O. BOX 18188, MINNEAPOLIS, MN 55418 1-800-553-1953 


http://legacy.library.ucsfaaiii»ttiel/j|3tli|0§^O0Afs«dfndustrydocuments.ucsf.edu/docs/yshd0001 



1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


CONFIDENTIAL 

393 

and that Brown & Williamson did so unless they were 
privileged. 

Q. Did Brown & Williamson produce responsive 
documents under its control in the possession of its 
subsidiaries? 

MR. SCHNEIDER: Objection to the form, 
misleading. 

A. I — I would expect that in the course of 
producing documents, some documents which were 
controlled by subsidiaries may have been produced. I 
further would indicate that it is my understanding 
that inquiries were made of the main subsidiaries of 
Brown & Williamson to establish whether they may have 
documents which were responsive to this case, and 
reasonable inquiries were made in that regard. 

Q. Was every subsidiary queried to determine 
whether documents that were subject to Brown & 
Williamson's control that may be in the possession of 
the subsidiary and responsive to plaintiffs' document 
requests be produced? 

MR. SCHNEIDER: Objection to form. 

A. Could you repeat your question, please. 

Q. Yes. 

Was every subsidiary queried to determine 
whether it had documents that were subject to Brown & 
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1 Williamson's control but may be in the possession of 

2 the subsidiary so that they could be reviewed for 

3 responsiveness and produced? 

4 A. I believe — 

5 MR. SCHNEIDER: Objection to the form. 

6 A. I understand that inquiries were made of 

7 subsidiaries, I understand not — not every 

8 subsidiary, to ascertain whether they may have 

9 documents which could be responsive, to make a 

10 determination as to whether documents should be 

11 collected from those locations. 

12 Q. Which subsidiaries were not queried to determine 

13 whether they had documents in their possession which 

14 were subject to Brown & Williamson's possession which 

15 may be responsive to plaintiffs' document requests? 

16 A. It's my — 

17 MR. SCHNEIDER: Objection to the form. 

18 A. It's my understanding, as I believe I indicated 

19 yesterday, that Brown & Williamson has several minor 

20 subsidiaries and it has three significant ones. The 

21 three significant ones are the Japan — Brown & 

22 Williamson Japan, Brown & Williamson Korea, and Brown 

23 & Williamson Mexico. It's my understanding that 

24 consideration was given to whether any of those 

25 subsidiaries had documents of Brown & Williamson not 
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in the possession of Brown & Williamson which may be 
responsive, and a determination was made that they 
would not have such documents or would be unlikely to 
have such documents on a reasonable basis. 

MS. WIVELL: Objection, non-responsive. 

Q. Which subsidiaries were not queried to determine 
whether they had documents in their possession which 
were subject to Brown & Williamson's control which 
may be responsive to plaintiffs' document requests? 

MR. SCHNEIDER: Objection, argumentative. 
Objection to the form. 

A. It's my understanding that certain minor 
subsidiaries, which in fact are — operate outside 
of — operate from the Brown & Williamson Tower, 
would not of themselves have a substantial number of 
documents and were not expressly swept, but 
nevertheless may have been included within the search 
of the tower. And our reference, I think, yesterday, 
a subsidiary like Diversified — DIP. I can't 
remember what the name stands for now. 

MS. WIVELL: Sir, I'm going to move to 
strike as non-responsive. 

Q. What subsidiaries were not queried to determine 
whether they had documents in their possession which 
were subject to Brown & Williamson's control which 
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may be responsive to plaintiffs' document requests? 

MR. SCHNEIDER: Objection to the form. 

A. Brown & Williamson has various subsidiary 
companies established over the course of time, some 
of which are established for reasons of potential 
future changes in our business and which really do 
not conduct any active affairs. Brown & Williamson 
has three significant subsidiaries, which I described 
earlier. Other subsidiaries I do not believe were 
given significant consideration to in the context of 
reviewing for documents because either they don't 
have any documents, they don't have any substantial 
activities, and to the best of Brown & Williamson's 
knowledge they do not have any documents on behalf of 
Brown & Williamson which Brown & Williamson does not 
have in its possession or control. 

MS. WIVELL: Move to strike as 
non-responsive. 

Q. Sir, I ask you again the names of the 
subsidiaries which were not queried. 

MR. SCHNEIDER: Objection to the form, 
argumentative. 

A. I've given as best I can a name of a subsidiary 
that I was able to recall. There may be other 
subsidiaries set up for — with, for example, the 
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names of some of our brands which do no business, are 
there, as I said, for potential business purposes in 
the future but don't actually do any activities. 

Q. Sir, do you know the names of the subsidiaries 
which were not queried? 

A. I do not at this time. 

Q. Would you find out and respond to us in writing 
after the end of this deposition? 

A. Yes, I'll do that. 

MR. SCHNEIDER: On that point, Ms. Wivell, 
since you are asking questions about that at the 
current time, I think we ought to take a five-minute 
break and let us talk with Mr. Lowther on this 
subject so we can deal with it right when we're 
here. 

MS. WIVELL: All right. 

THE REPORTER: Off the record, please. 
(Recess taken.) 

BY MS. WIVELL: 

Q. Sir, after discussions with counsel, have you 
been able to find information or obtain information 
that would answer my question about the names of 
subsidiaries that were not queried for responsive 
documents? 

A. Yes. And it is my understanding that for the 
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purposes of — of this case. Brown & Williamson 
reviewed its own files for documents which may be 
responsive, and inquiries were made within Brown & 
Williamson to establish whether any subsidiaries may 
have Brown & Williamson documents. But "Brown & 
Williamson documents" for this case were, as I 
understand from the outset, defined as documents 
which Brown & Williamson has under its control, 
and — and that did not include documents held by 
subsidiaries or affiliates. Nevertheless, inquiries 
were made within Brown & Williamson of our staff 
relative to subsidiaries to establish whether any 
subsidiary of Brown & Williamson may have had 
documents which could be responsive in matters of 
smoking and health and marketing of cigarettes in the 
U.S., and my understanding is that no subsidiaries 
were understood to have had any of those documents. 

Q. Let me understand what you've just said. There 
are subsidiaries that operate within Brown & 
Williamson's Tower in Louisville; correct? 

A. There are subsidiaries established which not 
necessarily operate but are present within the tower 
in Louisville, that's correct. 

Q. All right. Correct me if I'm wrong. No inquiry 
was made to a single subsidiary to determine whether 
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1 it had responsive documents which were under the 

2 control of Brown & Williamson which may be responsive 

3 to plaintiffs' discovery requests; correct? 

4 MR. SCHNEIDER: Object to the form. 

5 A. That's correct. Because it is my understanding 

6 that the definition of "documents under the control 

7 of Brown & Williamson" did not include documents held 

8 by subsidiaries. 

9 Q. Was Brown & Williamson aware of the order 

10 entered by the court regarding Philip Morris 

11 International on, I believe, March 13th of this year? 

12 A. I expect that it was. 

13 Q. Did Brown & Williamson undertake at that time to 

14 make any inquiry of any of its subsidiaries to try 

15 and determine whether or not any of those 

16 subsidiaries had responsive documents in their 

17 possession or subject to their control? 

18 MR. SCHNEIDER: Objection to the form. 

19 A. It's my understanding that outside counsel has 

20 indicated that it would not be seeking documents 

21 which may be responsive in this case from affiliates 

22 and subsidiaries, and that this has been communicated 

23 to plaintiffs in the past. 

24 Q. And Brown & Williamson has not made inquiry to 

25 determine whether responsive documents subject to 
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1 Brown & Williamson's control may be in the files of 

2 the subsidiaries, has not made inquiries of those 

3 subsidiaries; correct? 

4 MR. SCHNEIDER: Object to the form. 

5 A. It's my understanding that Brown & Williamson 

6 has made inquiries of individuals within Brown & 

7 Williamson to establish whether any documents may be 

8 responsive and may be in the possession of — of 

9 Brown & Williamson's subsidiaries, but no inquiries 

10 were directed specifically at subsidiaries. 

11 Q. So there may be responsive documents subject to 

12 Brown & Williamson's control in the possession of 

13 subsidiaries that have not been produced in response 

14 to plaintiffs' document requests; correct? 

15 MR. SCHNEIDER: Objection, asked and 

16 answered. 

17 A. It's my understanding for the purposes of this 

18 case that documents such as those described were not 

19 in the control of Brown & Williamson. Nevertheless, 

20 I reiterate that Brown & Williamson made inquiries as 

21 to whether there were any documents which may be 

22 considered responsive at subsidiaries by inquiry of 

23 people within Brown & Williamson Tower to establish 

24 whether or not they had documents which may be 

25 responsive, and the understanding is that it would be 
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1 unlikely that any of those subsidiaries would hold 

2 documents which would be responsive in this case. 


3 

Q. 

But there may be, and you 

just can't say one way 

4 

or 

the other; right? 




5 

A. 

I can offer no guarantee 

in that 

regard. 


6 

Q. 

Earlier when we were talking about Exhibit 

24, 

7 

we 

were talking about outside 

counsel 

that were 

hired 

8 

by 

B&W to work on its behalf. 

Do you 

recall that? 

9 

A. 

I do. 




10 

Q. 

All right. And when B&W 

hires outside counsel. 

11 

it 

directs their work; doesn't 

it? 




12 MR. SCHNEIDER: Objection to the form. 

13 A. It would depend on how you identify "directing 

14 work. " 

15 Q. Well how do you identify "directing work?" 

16 A. An instruction may be given to outside counsel 

17 to perform a task, and they may be perfectly capable 

18 of directing the work on a day-to-day basis and 

19 reporting the results back. I would not 

20 characterize — characterize that necessarily as 

21 being directed by Brown & Williamson. 

22 Q. But you would agree when it comes to smoking and 

23 health-related litigation, B&W has control over what 

24 its outside counsel does; correct? 

25 MR. SCHNEIDER: Object to the form. 

STIREWALT & ASSOCIATES 

P.O. BOX 18188, MINNEAPOLIS, MN 55418 1-800-553-1953 


http://legacy.library.ucsfaaiii»ttiel/j|3tli|0§^O0Afs«dfndustrydocuments.ucsf.edu/docs/yshd0001 



1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


CONFIDENTIAL 

402 

A. I — I don't agree that Brown & Williamson has 
control over every action that is taken by outside 
counsel in the performance of its duties. 

Q. Well let's put it this way: If B&W were to ask 
an outside counsel to perform a service for it, as 
apparently was done with regard to Exhibit 24, the 
outside counsel does so under B&W's direction and 
subject to its control; correct? 

A. I believe I answered that. 

Q. Well I don't believe you did, so let me ask the 
question again. If B&W were to ask one of its 
outside counsel to perform a service, the outside 
counsel does so under B&W's direction and subject to 
its control; correct? 

MR. SCHNEIDER: Objection, argumentative. 

A. I — I concede that Brown & Williamson asks its 
outside counsel to perform services for Brown & 
Williamson, and depending on the nature of those — 
those items, then that may be closely supervised by 
Brown & Williamson or it may not. I mean it depends 
on the activity. In an event like production of 
documents in the Minnesota case, which was a 
substantial activity, then Brown & Williamson took 
reasonable steps to ensure that a good job was done. 
Q. Are you saying that Brown & Williamson's outside 
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counsel is not subject to its control, sir? 

MR. SCHNEIDER: Object to the form. 

A. It's my — 

I think the — the definition of "control" is 
one that's causing difficulty here. 

Q. Well let's put it this way: If Mr. Schneider 
creates a document while he is performing a task and 
he generates this document, and he's billing his time 
for doing that to B&W, B&W has a right to see that 
document; doesn't it? 

MR. SCHNEIDER: Object to the form. 

A. I'm not sure that Brown & Williamson necessarily 
has a right to see that document. It may ask to see 
that document and may be given that document. 

Q. Are you saying that B&W doesn't have a right to 
get documents generated by its outside counsel when 
its outside counsel is being paid to represent it in 
litigation? 

MR. SCHNEIDER: Objection, asked and 

answered. 

A. I believe that it does not have a general right 
to all documents prepared by King & Spalding, whether 
they're prepared on — on matter related to Brown & 
Williamson's business or not. 

Q. Well let's put it this way: Has B&W asked its 
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outside counsel to provide it with copies of 
documents that its outside counsel generated while 
doing tasks for Brown & Williamson? 

MR. SCHNEIDER: Objection. 

A. I'm sure that Brown & Williamson has from time 
to time asked for copies of documents from King & 
Spalding. 

Q. And you would expect, as spokesperson here 
sitting — sitting here today for Brown & Williamson, 
that if Brown & Williamson asked — if a person with 
authority at Brown & Williamson asked any of Brown & 
Williamson's outside counsel for documents generated 
during the course of work performed by outside 
counsel on behalf of Brown & Williamson, that it 
would get a copy of that document; wouldn't it? 

MR. SCHNEIDER: Objection. 

A. I would expect that would normally be the case. 
Q. And similarly, if in the course of performing a 
service for Brown & Williamson that Brown & 

Williamson paid for, its outside counsel received a 
document that Brown & Williamson didn't have but 
wanted a copy of, that document would be given to 
Brown & Williamson if it inquired and asked for a 
copy; correct? 

MR. SCHNEIDER: Objection. 
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A. I believe that may happen, yes, from time to 
time. 

Q. Well you believe that would happen; isn't that 
correct? 

MR. SCHNEIDER: Objection, argumentative. 

A. It may happen from time to time, yes. 

Q. No, sir. My question was: That would happen. 

If a person with authority at Brown & Williamson 
asked outside counsel for copies of documents they 
received in the course of performing tasks that Brown 
& Williamson asked them to do and for which Brown & 
Williamson paid. Brown & Williamson would get a copy 
of that document; wouldn't it? 

MR. SCHNEIDER: Objection. 

A. Brown & Williamson probably would. 

Q. And Brown & Williamson has an expectation that 
it would get such documents if it made inquiries; 
doesn't it? 

MR. SCHNEIDER: Objection. 

A. Brown & Williamson would probably expect to 
receive documents unless good reason was given for 
them not to receive it. 

Q. Now in the course of collecting together 
responsive documents in this litigation, did Brown & 
Williamson inquire of its counsel to determine 
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1 whether its outside counsel had in their possession 

2 any documents not in Brown & Williamson's possession 

3 which the outside counsel received or generated? 

4 MR. SCHNEIDER: Objection, misleading. 

5 A. Could you repeat the question, please? 

6 Q. I certainly could. 

7 In the course of collecting together responsive 

8 documents in this litigation, did Brown & Williamson 

9 inquire of its counsel to determine whether its 

10 outside counsel had in their possession any documents 

11 not in Brown & Williamson's possession which outside 

12 counsel received or generated? 

13 A. Yes, I believe inquiries of that nature have 

14 been undertaken. 

15 Q. Who made those inquiries? 

16 A. I — I believe I have indicated that I don't 

17 know exactly who made those inquiries, excepting that 

18 in general they were made by King & Spalding. 

19 Q. When were those inquiries made? 

20 A. I don't know exactly when those inquiries were 

21 made. 

22 Q. Now you told me that two sets of inquiries had 

23 been made, and only two, when we talked a little bit 

24 earlier today; didn't you? 

25 A. Yes, I did. 
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1 Q. And you said one of those inquiries was 

2 concerning circumstances regarding original B&W 

3 documents in the possession of outside counsel; 

4 correct? 

5 A. I think I may have been clearer than just that. 

6 Q. All right. But the first inquiry that you 

7 discussed concerned the request for original B&W 

8 documents; right? 

9 A. Can I clarify the two requests that I have 

10 referred to earlier? 

11 Q. Certainly. 

12 A. The first — the first collection of — 

13 The first inquiry of outside counsel was 

14 directed to some 30 law firms. The inquiry was made 

15 by telephone and the inquiry was to ascertain whether 

16 any of our outside counsel held documents of Brown & 

17 Williamson which were not in the possession of Brown 

18 & Williamson pursuant to an agreement to act as 

19 custodian for Brown & Williamson. That investigation 

20 is completed. 

21 The second investigation was a specific 

22 investigation to inquire of outside counsel as to 

23 whether they had received original research documents 

24 on behalf of Brown & Williamson which Brown & 

25 Williamson did not have, and as I indicated earlier, 
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1 my understanding is that one — one law firm still — 

2 the inquiry with one law firm still has to be 

3 completed. 

4 Q. And that's the Shook, Hardy & Bacon. 

5 A. That's — that's Shook Hardy. 

6 Q. All right. I want to go back to the first 

7 inquiry that you just discussed. That inquiry 

8 inquired whether outside counsel had in its 

9 possession B&W documents; correct? 

10 A. Correct. 

11 Q. That inquiry would not ask whether the outside 

12 counsel had documents of the type of Exhibit 24; 

13 would it? Because Exhibit 24 is not considered a B&W 

14 document; is it? 

15 MR. SCHNEIDER: Objection, asked and 

16 answered. 

17 A. I believe that's correct. 

18 Q. All right. So we know that in trying to answer 

19 my questions that we've been discussing since the 

20 last break, the first inquiry didn't ask whether — 

21 didn't cover those type of documents; did it? 

22 A. I believe the first inquiry would not have dealt 

23 with a document such as I have seen as Exhibit 24. 

24 Q. And as a matter of fact, the second inquiry 

25 wouldn't have dealt with Exhibit 24 either; would it, 
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1 sir? 

2 A. That's correct. 

3 Q. Because the second inquiry only asked for 

4 original research documents that might be in the 

5 possession of outside counsel and not in Brown & 

6 Williamson's possession; correct? 

7 A. That's correct. 

8 Q. So going back to my question: In the course of 

9 collecting together responsive documents in this 

10 litigation, did Brown & Williamson inquire of its 

11 counsel to determine whether its outside counsel had 

12 in their possession any documents — and I'm going to 

13 add — apart from original research documents not in 

14 Brown & Williamson's possession which outside counsel 

15 had received or generated? 

16 MR. SCHNEIDER: Objection to the form. 

17 A. And my response is that inquiries were made of 

18 outside counsel to establish whether they had any 

19 documents not in the possession of Brown & Williamson 

20 and pursuant to an agreement to act as custodian for 

21 Brown & Williamson. 

22 Q. So the answer to my question is no, sir; isn't 

23 it? 

24 MR. SCHNEIDER: Objection, argumentative. 

25 A. I don't believe my answer was no. 
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Q. Let me ask it again so that I can get an answer 
to my question. Let me phrase it a little bit 
differently. 

Apart from an inquiry that was made concerning 
original research documents, in the course of 
collecting together responsive documents in this 
litigation. Brown & Williamson did not inquire of its 
counsel to determine whether its outside counsel had 
in their possession any documents not in Brown & 
Williamson's possession which outside counsel 
received or generated; isn't that right? 

MR. SCHNEIDER: Objection to the form. 

A. And I understand that question to be very 
similar to the one you asked before, and my response 
is that Brown & Williamson did indeed make inquiry of 
outside counsel to establish whether they had 
documents not in the possession of Brown & Williamson 
which they — they held pursuant to an agreement to 
act as custodian for Brown & Williamson. 

Q. And the kind of inquiry that I asked about in my 
question was not made; was it, sir? 

MR. SCHNEIDER: Objection to the form. 

A. To the extent that the — the circumstance you 
describe in your correct — in your question could be 
construed as documents held pursuant to an agreement 
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to act as custodian for Brown & Williamson, then yes. 
Q. Yes, that inquiry was not made, or yes, it was 
made? 

A. Then yes, the inquiry was made. 

Q. Now you have put a limitation on that concerning 
an agreement to act as custodian. I'm not asking for 
any documents subject to any particular specific 
agreement, I'm asking whether Brown & Williamson 
attempted to try and find the kind of documents that 
the original of Exhibit 24 is. 

MR. SCHNEIDER: Objection to the form. 

Q. And the answer to — of that question is no. 
Brown & Williamson didn't inquire of its outside 
counsel to determine whether documents of the type 
like Exhibit 24 that were not in Brown & Williamson's 
possession but which were responsive were produced; 
isn't that true? 

MR. SCHNEIDER: Objection to the form, 
argumentative. 

A. Could you please repeat the question? 

Q. Sir, Brown & Williamson did not inquire of its 
outside counsel to determine whether documents of the 
type like Exhibit 24 that were not in Brown & 
Williamson's possession but which were responsive 
were produced; isn't that true? 
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MR. SCHNEIDER: Objection, asked and 
answered five times. 

A. It's my understanding that a document like this, 
not in the possession of Brown & Williamson and in 
the possession of outside counsel, could not be 
considered responsive in this case. 

Q. So they were not produced in this litigation; 
were they, sir? 

A. A document like this was not considered in the 
control of Brown & Williamson and was not, therefore, 
collected and reviewed and produced in this case, 
that's correct. 

Q. Sir, with regard to contract labs, when someone 
enters into a research contract on behalf of B&W or 
for which B&W pays, does B&W have the right to obtain 
copies of the documents and other materials generated 
as part of that research? 

MR. SCHNEIDER: Objection. 

A. I cannot — I can tell you that I cannot 
conceive of a circumstance — 

I can a conceive of a circumstance where it does 
not and others where it may, but I'm not qualified to 
respond to that question. 

Q. Well generally doesn't a contract that B&W 
enters into, or is entered into on B&W's behalf but 
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that B&W pays for, contain contract language which — 
which requires the contract lab to provide data to 
B&W or someone under its control? 

A. I have — 

MR. SCHNEIDER: Objection, outside the 
scope. And I reiterate, Ms. Wivell, when you're 
asking questions that do not — do not relate to the 
document production and collection in this case as 
described in our responses, including all the 
objections described in our responses, he is not 
designated to testify on those topics. 

MS. WIVELL: Continue with your answer. 

A. I have seen contracts from time to time with 
suppliers that have conditions and clauses that 
require provision of information, and that's normal 
course of business, yes. 

Q. Thank you. 

I'd like to turn to the subject of the 
production of American Tobacco Company documents 
now. 

MR. SCHNEIDER: Objection, outside the 

scope. 

Q. Now American Tobacco Company — 

American Tobacco Company was purchased by Brown 
& Williamson; wasn't it? 
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1 A. It's my understanding that American Tobacco was 

2 purchased by — by B.A.T. Industries. 

3 MR. GETSINGER: I'd like to also object 

4 this is outside the scope. American's witness is 

5 going to be deposed next Monday and Tuesday. This 

6 witness has not been designated to speak for American 

7 Tobacco Company. 

8 MS. WIVELL: No, but this witness has been 

9 designated to speak concerning document collection 
10 and production in this case. 


11 

MR. 

GETSINGER 

: For Brown 

& Williamson. 

12 

MR. 

SCHNEIDER 

: I join in 

that objection 

13 

MS . 

WIVELL: 

Let's go off 

the record for 

14 

minute, please. 



15 

THE 

REPORTER: 

Off the record, please. 


16 (Recess taken.) 

17 (Plaintiffs Exhibit 26 was marked 

18 for identification.) 

19 BY MS. WIVELL: 

20 Q. Sir, showing you what's been marked as 

21 Plaintiffs' Exhibit 26, would you please turn to the 

22 bottom of page four and read aloud into the record 

23 the last bullet point on that page. 

24 MR. GETSINGER: Do you have a copy of 

25 Exhibit 26? 
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MS. WIVELL: I gave Mr. Schneider two 

copies. 

A. I have read it. 

Q. Would you read it aloud into the record, please. 

A. "B&W has maintained and produced in this case 

more than four million pages from B&W's files and 
more than two million from files of The American 
Tobacco Company relating to smoking and health and 
advertising, marketing and promotion of cigarettes." 
Q. Thank you, sir. 

Would you now turn to the first page of Exhibit 
26 and read the name from the right-hand side of 
the — of the document, starting "SUPPLEMENTAL 
RESPONSES 

A. I have read it. 

Q. Could you read it into the record, please. 

A. "SUPPLEMENTAL RESPONSES TO CERTAIN OF 
PLAINTIFFS' INTERROGATORIES TO BROWN & WILLIAMSON 
TOBACCO CORPORATION." 

Q. Now this interrogatory states clearly that Brown 
& Williamson has produced more than two million 
documents in this case, and I would like to explore 
the production and collection of those documents. 

Sir, are you saying Brown & Williamson did not 
buy American Tobacco Company? 
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A. It's my understanding that Brown & Williamson 
did not buy the American Tobacco Company. The 
agreement was made between American Brands and either 

B. A.T. Industries or a B.A.T. company other than 
Brown & Williamson, but that subsequent to the 
agreement the businesses of American Tobacco and 
Brown & Williamson were — were merged. 

Q. And when did that occur? 

A. My — my understanding of the date of the 
acquisition was 26th of — of April 1994, and I 
believe it was finally completed after FTC clearance 
on December the 22nd, 1994. 

Q. And that was after this lawsuit was filed; 
correct? 

A. I believe that's correct. 

Q. Now did Brown & Williamson conduct a due 
diligence evaluation of American Tobacco before it 
purchased it? 

MR. SCHNEIDER: Objection to the form. 

MR. GETSINGER: I object as outside the 

scope. 

A. I understand that a due diligence review was 
undertaken prior to the acquisition. 

Q. What do you understand "due diligence" to mean? 
A. An investigation was made of certain records of 
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American Tobacco Company, American Brands. 

Q. By "records," do you mean files? 

A. I mean various records and accounting records, 
files, et cetera. 

Q. Research and development records? 

A. I'm not qualified to — to tell you which 
specific records were reviewed. 

Q. Did you take part in that due diligence review? 
A. No, I did not. 

Q. As part of the due diligence review did 
personnel making that review make a list of American 
Tobacco Company files or documents which were 
reviewed? 

MR. SCHNEIDER: Objection to the form and 
also objection, outside the scope. This witness has 
not been designated to discuss the production of 
documents with respect to the American Tobacco 
Company. That's clearly been the understanding. The 
production with respect to the American Tobacco 
Companies and issues of the kind that you're 
exploring are going to be the topic of a deposition 
set up and established for a long period of time on 
Monday in which those issues are going to be 
discussed. This witness has not prepared to discuss 
these issues and is not designated to speak to these 
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1 issues on behalf of the company. 


2 

MS . 

WIVELL: I 

object to your 

speech. 

3 

MR. 

GETSINGER: 

I join in Mr. 

Schneider's 


4 objections. 

5 MS. WIVELL: And my questions are prefatory 

6 to trying to find out what files B&W has in its 

7 possession from American Tobacco, which I do believe 

8 is relevant and is because Brown & Williamson's 

9 response here is important and relevant to this 

10 deposition. 

11 MR. SCHNEIDER: Well I would respond: The 

12 fact is that Brown & Williamson Tobacco Company had 

13 merged into it the American Tobacco Company in 

14 February of 1995, and in this case responses have 

15 been made with respect to Brown & Williamson Tobacco 

16 Corporation by Brown & Williamson and separate 

17 responses have been made with respect to the American 

18 Tobacco Company. That's how it's occurred from the 

19 outset of this case. That's how it's always been 

20 understood in this case. 

21 There's a separate deposition to be taken on 

22 that matter. He has not been prepared. He has not 

23 been educated on this subject. And — 

24 MS. WIVELL: Mr. Schneider, I object to 

25 your speaking objection. 
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MR. SCHNEIDER: Can I finish, please? 

MS. WIVELL: No. It's not appropriate 
under the court order, Mr. Schneider. 

MR. SCHNEIDER: It is not inappropriate. 

I'm entitled to advise you the reasons this is 
outside the scope and — and I'm doing so. 

He has not been designated for these purposes. 
There is going to be a deposition on this topic. Now 
if you are asking him questions with respect to his 
personal knowledge on this topic, to the extent that 
he has no knowledge, I want to be able to facilitate 
that, but he is not designated to speak about the 
American Tobacco Company production or the documents 
gathered and collected there with respect to that 
activity. 

MS. WIVELL: Sir, Exhibit 1 — or I'm 
sorry. Exhibit 15 says that this deposition is 
concerning matters known or reasonably available to 
Brown & Williamson concerning the collection and 
production of documents produced in the 
above-captioned litigation. Brown & Williamson has 
filed an interrogatory answer signed — although it's 
not on this copy, you did provide us with a verified 
response — by an officer of Brown & Williamson 
saying that it produced American Tobacco Company 
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documents in this case, and I intend to ask questions 
about that. And if prevented from doing so, we will 
seek protection from the court and will ask for 
sanctions if we have to return to pursue this 
subject. 

MR. SCHNEIDER: Well Ms. Wivell, Brown & 
Williamson has designated a person to discuss that 
topic. He's going to be deposed on Monday. You, the 
plaintiffs, have long known that. 

MS. WIVELL: Yes, I know. And we're going 
to take the American Tobacco Company's deposition. I 
am now taking Brown & Williamson's deposition to 
discuss the documents that it said in its 
interrogatories it maintained and produced from the 
files of The American Tobacco Company. It is clear 
it is subject to the terms, the express terms of 
Exhibit 15, and I intend to continue. 

MR. SCHNEIDER: My objection stands. We'll 
see what — how — where the questions go. 

BY MS. WIVELL: 

Q. As part of the due diligence review, did 
personnel making that review make a list of American 
Tobacco Company files or documents which were 
reviewed? 

A. I do not know. 
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1 Q. At any time before the purchase of American 

2 Tobacco Company, did anyone on B&W's behalf make a 

3 list of all American Tobacco Company's smoking and 

4 health-related files? 


5 

A. 

I don't know. 




6 

Q. 

Before its purchase 

did B&W 

do anything 

to 

7 

determine if any responsive American Tobacco 

Company 

8 

documents had been destroyed? 



9 


MR. SCHNEIDER: 

Object 

to the form. 


10 

A. 

I don't know. 




11 

Q. 

Before its purchase 

did Brown & Williamson do 


12 anything to determine if any responsive American 

13 Tobacco Company documents had been sent offshore? 

14 A. I don't know. 

15 Q. Before B&W — 

16 Before American Tobacco was merged into B&W, did 

17 B&W do anything to determine if any responsive 

18 American Tobacco Company documents had been sent to 

19 Gallaher's? 

20 A. I don't know. 

21 Q. Before its purchase did B&W do anything to 

22 determine if any responsive American Tobacco Company 

23 documents had been sent to Switzerland? 

24 A. I don't know. 

25 Q. Before its purchase did B&W do anything to 
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determine if any responsive American Tobacco Company 
documents had been sent to any outside counsel? 

A. I don't know. 

Q. When B&W and American Tobacco were merged, were 
written provisions made concerning the documents in 
American Tobacco Company's possession at the time of 
purchase? 

A. I don't know. 

Q. What does the purchase agreement that ended 
in — or that re — resulted in the merger of Brown & 
Williamson and American Tobacco say about American 
Tobacco's documents? 

A. I don't recall. 

Q. Have you seen that document, sir? 

A. I have. 

Q. It addresses the issue of American Tobacco 
Company's documents; doesn't it? 

A. I don't recall. 

Q. Are there any other documents in existence which 
concern American Tobacco Company's documents and the 
merger of that company and Brown & Williamson? 

A. I don't know of any. 

Q. Where were American Tobacco Company's documents 
physically when American Tobacco and Brown & 
Williamson were merged? 
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A. It's my understanding that — 

It's my understanding that outside counsel 
reviewed American Tobacco premises for responsive 
documents, and I'm not prepared for the timing of 
that or anything. It is also my understanding that 
some documents which had been American Tobacco 
documents were collected by Brown & Williamson 
employees after the acquisition and prior to the sale 
of the offices and closure of the offices which 
American Tobacco had been doing business from. 

Q. All right. I'd like to explore some of the 
portions of that answer with you. 

You said that you are aware that outside counsel 
reviewed American Tobacco premises for responsive 
documents; is that correct? 

A. Yes, I did. 

Q. What outside counsel did that? 

A. I understand it was Chadbourne & Parke. 

Q. Are they outside counsel for Brown & Williamson? 
A. I believe they are. 

Q. Are they among the 30 firms that were — that 
we've been talking about during this deposition 
concerning outside counsel? 

A. I do not know. 

Q. Were they outside counsel for Brown & Williamson 
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before the American Tobacco Company merger? 

A. I do not know. 

Q. What premises were reviewed for responsive 
documents? 

A. I do not know. 

In respect of American Tobacco? 

Q. Yes. 

A. I do not know. 

Q. Yes, I'm focusing right now just on American 
Tobacco Company documents. 

Some documents, you said, were collected by 
Brown & Williamson employees. What type of documents 
were collected? 

A. It's my understanding that various employees 
went to American premises and — to look for 
documents which were necessary to be retained either 
for business — for business reasons and which were 
taken back to Brown & Williamson Tower. 

Q. Were American Tobacco Company documents also 
reviewed for responsiveness by B&W employees to see 
if they were responsive to requests in this 
litigation? 

A. I believe that to the extent that those 
documents were in Brown & Williamson Tower during 
the — the time of the sweep, they were included and 
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1 were considered for their responsiveness at that 

2 time, yes. 

3 Q. Were American Tobacco Company documents sent 

4 somewhere else that we haven't talked about during 

5 this deposition? 

6 A. I don't know of any circumstance like that. 

7 Q. The two million documents that are referred to 

8 in the bullet that you read from page four of Exhibit 

9 26, did that refer to two million pages or two 

10 million documents? 

11 A. My understanding is that it refers to two 

12 million pages. 

13 Q. Are those two million pages that are referred to 

14 the documents that you just mentioned that were in 

15 the Brown & Williamson Tower during the time of the 

16 sweep? 

17 A. That's not what — 

18 That is not my understanding. 

19 Q. All right. Where did those two million 

20 documents come from? 

21 MR. SCHNEIDER: Object to the form. 

22 A. I understand they came from American Tobacco 

23 files. 

24 Q. Located where? 

25 A. I don't know where those American Tobacco files 
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were located. 

Q. What criteria were used by the Brown & 

Williamson employees who reviewed the American 
Tobacco Company documents after the acquisition that 
you referred to in your answer a moment or two ago? 

MR. SCHNEIDER: Object to the form. 

A. It's my understanding that Brown & Williamson 
employees reviewed documents which were present at 
American Tobacco premises with a view to determine 
whether they were useful for ongoing business 
purposes or not. 

Q. And if they were, they were taken back to the 
B&W Tower in Louisville? 

A. That's correct. Or they may have been taken 
to — depending on the nature of the department 
involved, it may have — 

For example, if we'd be talking about the leaf 
department, then my understanding would be that those 
kinds of documents may have been taken to Macon. 

Q. R&D documents may have gone to Macon too; right? 
A. They may. 

Q. Well that's where the major arm of B&W's R&D 
department is; isn't it? 

A. That's correct. 

Q. Do you know if in fact R&D documents were taken 
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to Macon? 

A. I don't know that for a fact. 

Q. You said if they were present at the Louisville 
tower during the sweep they were produced. Have 
American Tobacco documents been sent to the 
Louisville tower after the sweep which haven't been 
produced? 

A. Will you repeat the question, please? 

Q. Certainly. 

I think you said a little bit ago that if 
American Tobacco documents were present at the 
Louisville tower during the sweep, they were 
produced. Is that right? 

A. If they were considered likely to be responsive. 
Q. Fair enough. 

Were potentially responsive American Tobacco 
Company documents kept out of the Louisville tower 
until after the sweep and then placed there? 

A. I don't believe that was the case. My 
understanding of the timing is that the American 
Tobacco offices were effectively cleared of documents 
prior to any document sweeps conducted for the 
Minnesota case. 

Q. How about the timing with regard to the sweep of 
documents at the Macon plant, did the American 
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1 Tobacco Company documents arrive before or after the 

2 sweep? 

3 MR. SCHNEIDER: Objection to form. 

4 A. I — I'm not prepared to — to tell you. I 

5 don't know the answer as to exactly when American 

6 documents were transferred. 

7 Q. All right. Well let me ask you two questions, 

8 and I'm going to ask that you report back to me on 

9 these. 

10 Are there documents in the Louisville tower or 

11 any other B&W facility which have not been produced 

12 which are potentially responsive? Do you know the 

13 answer to that question? 

14 A. I don't believe I can offer you any guarantee 

15 that there are not documents potentially responsive 

16 which, after a huge and good-faith effort to produce 

17 documents considered responsive in this case, I can't 

18 offer a guarantee that one has not been missed. 

19 Q. Okay. I'm not asking right now for the one lone 

20 document that may have been misfiled. I am asking 

21 whether there are documents in Louisville or in Macon 

22 or any other B&W facility or under its control which 

23 were placed there at such a time when they would not 

24 have been included in the B&W production that we have 

25 spent the better part of two days talking about. 
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MR. SCHNEIDER: Object to the form. 

A. Again, I mean documents are prepared as an 
ongoing part of — of business, and such documents 
are being prepared every day. 

Q. But American Tobacco doesn't exist any more; 
does it? 

A. American Tobacco's business has been merged, 
that's correct, with Brown & Williamson. 

Q. Exactly. So American Tobacco documents are not 
being generated every day; right? 

A. But your question did not exclude — it did not 
refer only to American Tobacco documents. 

Q. All right. I'm sorry. What I'm trying to do is 
get an assurance — 

Well let me back up this way: You told me the 
sweep was made for Brown & Williamson documents; 
correct? 

A. The process of reviewing active records of Brown 
& Williamson reviewed Brown & Williamson documents, 
yes, that's correct. 

Q. It didn't review American Tobacco Company 
documents; did it? 

MR. SCHNEIDER: Object to the form. 

A. It is my understanding that to the extent that 
American Tobacco documents may have been in the files 
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of B&W employees during the course of the inquiries 
that were made of employees as to whether they had 
responsive documents, then American Tobacco documents 
would have been included in that collection process. 
Q. And the question I want you to check for me if 
you don't know the answer is: Were documents placed 
in files that had been swept after those files 
described which originated from American Tobacco 
Company which have not been produced in this 
litigation? Do you know the answer to that question? 
A. No. I will make an inquiry as to the timing of 
the transfer of documents from American Tobacco in to 
Brown & Williamson files. 

Q. And I would also like you to answer for me 
whether there are responsive, not-produced documents 
in any Brown & Williamson files that have not been 
produced in this litigation. 

MR. SCHNEIDER: Objection to the form. 

Q. Do you know the answer to that question? 

MR. SCHNEIDER: Asked and answered. 

A. My response to that question is that good-faith 
effort has been made to produce documents responsive 
in this case, and I cannot offer any guarantee that a 
responsive document has not been provided. 

Q. I understand. And again, I'm not talking about 
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1 the — the lone document right now here or there. 

2 I'm trying to find out if American Tobacco Company 

3 documents were placed in files, and because of the 

4 definition of "document sweep" that has been used by 

5 Brown & Williamson, whether those documents which may 

6 be responsive which came from the American Tobacco 

7 Company which are in Brown & Williamson's files, 

8 whether there are any such documents which have not 

9 been produced. And I would like an answer to that 

10 question. 

11 A. It is my response that it is my understanding 

12 that because of the timing of the transfer of 

13 documents, to the best of my knowledge that it is 

14 likely that those documents would have been 

15 considered in the collection of documents from Brown 

16 & Williamson's files. However, I will get back to 

17 you to confirm whether there was any transfer of 

18 documents from American Tobacco to other locations 

19 other than Louisville, perhaps, which may have taken 

20 place at a timing later than the sweep. 

21 Q. Will you also check with Louisville just to 

22 confirm whether or not all responsive documents that 

23 may have arrived there while the sweep was going on 

24 or after the sweep was going on were produced? 

25 MR. SCHNEIDER: Object to the form. 
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Q. Will you check on that and confirm that for me? 
A. In respect of American Tobacco documents, — 

Q. Yes, sir. 

A. — I will do as — as I have indicated already. 
Q. Responsive American documents. I don't want you 
to be going off looking for non-responsive 
documents. But if you would agree to do that with 
respect to responsive American documents, I would 
appreciate it. Will you do that, sir? 

A. I will. 

Q. Thank you. 

At the time of the merger of the two companies, 
what did B&W do to assure itself that it had access 
to all of American Tobacco Company's documents? 

MR. SCHNEIDER: Objection. 

A. I have not prepared myself for that question. 

Q. All right. Could you also check on that and get 

back to me in writing after the deposition? 

MR. SCHNEIDER: Objection. 


A. 

I will consider 

it with 

my attorney. 

Q. 

Will you do that 

, sir? 

Will you — 

A. 

Yes, I will. 



Q. 

— confirm that. 

at the 

time of the merger of 


the two companies, what B&W did to assure itself that 
it had access to all American Tobacco Company 
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documents? Will you check on that and report what 
American — what B&W did? 

MR. SCHNEIDER: Objection. 

A. I'll consider it with my attorney. 

Q. Are you saying you won't do it? 

MR. SCHNEIDER: Objection. 

A. No, I'm not saying that I won't do it. 

Q. Will you say — 

Are you saying that you will do it? 

MR. SCHNEIDER: Objection, argumentative, 
asked and answered. 

A. I'm saying that I will consider it with my 
attorney, and if I can possibly respond to that 
question on a reasonable basis, I will do so. 

Q. Thank you. 

When B&W and American Tobacco merged, American 
Tobacco Company's — some of American Tobacco 
Company's employees became B&W employees; correct? 

A. That's right. 

Q. Did they bring with them their files? 

A. It is my understanding that they would have. 

Q. Were the files of the employees who came from 
American Tobacco Company to B&W searched for 
potentially responsive documents in this case? 

A. Yes, I believe they were. 
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Q. Was that done as part of the sweep that we've 
discussed earlier? 

A. Yes. 

Q. Was there a separate production related to 
American Tobacco Company documents done by or on 
behalf of B&W? 

A. Yes, I believe it was. 

Q. When was that done? 

A. I have not prepared to answer — 

I have not prepared to answer that question. 

Q. Who conducted that production? 

A. It's my understanding it was done by Chadbourne 
& Parke. 

Q. Before or after the merger or amalgamation of 
the two companies? 

A. My understanding is that it would have been 
after. 

THE REPORTER: We have to change tape. Off 
the record, please. 

(Recess taken.) 

BY MS. WIVELL: 

Q. Sir, would you tell me what you know about the 
production of documents that was done on behalf of 
B&W of American Tobacco Company documents? 

A. That's a very broad question. My understanding, 
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as I said earlier, is that specific and separate 
collection of American Tobacco documents was 
conducted by outside counsel for American Tobacco, 
and that other documents were collected by American 
and Brown & Williamson employees from American 
Tobacco premises, and it is my general understanding 
that those documents would have been included in the 
collection process for Brown & Williamson's documents 
at the date when active files for Brown & Williamson 
were reviewed for documents which may be responsive 
in the Minnesota case. 

Q. I — I'm confused here. Help me out. I thought 
you at first said that a separate collection of 
American Tobacco Company documents was conducted by 
B&W. Is that right? 

MR. SCHNEIDER: Objection. 

A. It's my understanding that a production of 
American Tobacco documents was made by Chadbourne & 
Parke. 

Q. And on whose behalf were they made? 

A. On behalf of Brown & Williamson. 

And in connection with that fact, I'd like to 
add that we spoke earlier about the nature of the 
purchase of American Tobacco, and while I'm not an 
expert on this case, I have clarified my 
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1 understanding, and I can tell you that while B.A.T. 

2 Industries entered into an agreement with American 

3 Brands with an option to acquire American Tobacco, 

4 B.A.T. Industries did not in fact acquire American 

5 Tobacco. My understanding is that the rights to 

6 acquire American Tobacco were assigned to Brown & 

7 Williamson and the acquisition was in fact made by 

8 Brown & Williamson. 


9 

Q. 

In 

December of 1994. 

10 

A. 

Or 

thereabouts, yes. 

11 

Q. 

Is 

there anything else that you can tell me 


12 about the document production by Chadbourne & Parke? 

13 A. I believe you've — 

14 I've presented all the information I have. 

15 Q. All right. Is there anything more you can tell 

16 me about — strike that. 

17 Is there anything more you know about the 

18 production of documents by Brown & Williamson 

19 employees, American Tobacco Company documents that 

20 is? 

21 A. I believe I've told you all that I know on that 

22 subject. 

23 Q. Were American Tobacco Company employees 

24 amalgamated into the R&D department at Macon? 

25 A. It's my understanding that some American 
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1 Tobacco — former American Tobacco employees are now 

2 working within the research and development facility 

3 in Macon, yes. 

4 Q. The only other question I have, and I just want 

5 to make sure that we've dotted all the i's and 

6 crossed all the t's, and this does not relate to 

7 American Tobacco: Are there any other locations that 

8 we have not discussed under Brown & Williamson's 

9 control where it has potentially responsive documents 

10 which have not been reviewed for this case? 

11 MR. SCHNEIDER: Objection to the form. 

12 A. It's my understanding that for the definition of 

13 "documents in Brown & Williamson's control" as 

14 utilized in the Minnesota case, we have discussed all 

15 the locations where such documents may be obtained 

16 and we have described to the — the extent to which 

17 those documents have been reviewed and considered and 

18 to whether they're responsive, and they have been 

19 produced if they are identified as responsive unless 

20 they're considered privileged. 

21 Q. And by "documents in Brown & Williamson's 

22 control," you're referring to the definition as 

23 applied by Brown & Williamson; correct? 

24 A. Yes, as applied by Brown & Williamson in this 

25 case. 
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1 Q. And would it be fair to say that the definition 

2 of "under Brown & Williamson's control" would be 

3 those documents in its possession or which it has 

4 transferred to outside counsel pursuant to agreement 

5 that outside counsel become document custodian? 

6 A. That's my understanding. 

7 Q. And no other locations have been searched for 

8 responsive documents; right? 

9 A. Can you please clarify the question as to your 

10 meaning of "other locations?" 

11 Q. Well, we have discussed documents created by or 

12 received by outside counsel which Brown & Williamson 

13 may have a right to obtain but which it has not asked 

14 for; correct? 

15 MR. SCHNEIDER: Object to the form. 

16 A. We've talked — we've spoken about this, yes. 

17 Q. Yeah. And apart from those limited areas where 

18 Brown & Williamson actually has documents under its 

19 personal control or which it has asked its outside 

20 counsel to be document custodian. Brown & Williamson 

21 hasn't searched anyplace else; has it? 

22 A. I believe that I have described for you the 

23 seven or eight locations that Brown & Williamson has 

24 conducted searches for active documents, it's also 

25 reviewed storage areas in a number of different 
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places, and it's reviewed outside counsel's storage 
areas where documents are held pursuant to a 
custodial arrangement, and I think I've described all 
of those locations to you. 

Q. But apart from those. Brown & Williamson hasn't 
looked anyplace else for documents, responsive 
documents in this case; has it? 

A. I agree, that's correct. 

MS. WIVELL: I have no further questions. 
THE REPORTER: Let's go off the record, 

please. 

(Discussion off the record.) 

MR. SCHNEIDER: I have no questions at this 
time. I recognize that Mr. Lowther has undertaken on 
various points to clarify and add additional 
supplemental information in subsequent follow-up 
writings provided to the plaintiffs, and we will 
undertake to review the transcript and review the 
questions that he has made that undertaking on and 
provide further information. 

MS. WIVELL: Thank you. 

THE REPORTER: Off the record, please. 
(Recess taken.) 

BY MR. SOLIMANO: 

Q. Good afternoon, Mr. Lowther. My name is Jim 
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Solimano. I represent the state of Washington in its 
Attorney General action against Brown & Williamson 
and several other tobacco companies. I have a few 
questions additional to those asked previously by 
counsel for Minnesota. 

Let me start on a general note. You have agreed 
over the last couple of days to make inquiry on a 
variety of topics raised by counsel for Minnesota and 
to provide a written response on those matters after 
the deposition has been concluded. Are you agreeable 
to providing the state of Washington with your 
answers to those topics as well? 

A. I believe I will be, yes. 

Q. On a similar note, there was an issue that arose 
in the first morning with respect to the abstract 
list, and I understand that that issue is going to be 
submitted to the judge in Minnesota with an in camera 
submission, and some other materials. If the judge 
in Minnesota orders Brown & Williamson to produce 
that abstract list to the state of Minnesota, would 
you also produce that to the state of Washington? 

A. I'd have to consider that with — with the 
attorney, with the defense attorney. 

MR. SOLIMANO: Mr. Schneider, I — I'd like 
to avoid the necessity of raising the same issue with 
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1 the trial court in Washington. 

2 MR. SCHNEIDER: I recognize that you are 

3 concerned in that regard. As a practical matter 

4 we'll have to consider that question carefully 

5 because, of course, we contend the document is work 

6 product. If the Minnesota court decides that it is 

7 not, that is, of course, not the end of the question 

8 in the state of Washington. We'll have to consider 

9 at that time whether it makes sense to continue to 

10 pursue that issue or whether, as you suggest, we 

11 accept the ruling of the Minnesota court on that 

12 issue both for Minnesota and other litigation. We 

13 will give that consideration and let you know what 

14 our position is on that. 

15 To the extent that we prepare a — a brief on 

16 the topic that is public, is not in camera, we'll be 

17 willing to give you a copy of it. I'm not sure at 

18 the present time whether our document — or whether 

19 our brief will comment on the actual documents or 

20 not. If it does, we will not be able to do that. 

21 MR. SOLIMANO: All right. 

22 BY MR. SOLIMANO: 

23 Q. There was reference during the earlier 

24 examination to Brown & Williamson's production of, I 

25 believe, six boxes of documents last Friday. Do you 
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1 know if those documents were produced into the 

2 Minnesota depository? 

3 A. It's my understanding that they were. 

4 Q. Could you check on that and add that to your 

5 list of inquiries — 

6 A. Yes. 

IQ. — and get back to me at the end of the 

8 deposition? 

9 Thank you. 


10 

MR. 

SOLIMANO: 

Do you want to confer for a 

11 

moment? 



12 

MS . 

FOX: Might 

be best to go off the 

13 

record. 



14 

MR. 

SOLIMANO: 

Let's go off the record for 

15 

a moment. 



16 

THE 

REPORTER: 

Off the record, please. 

17 

(Discussion off 

the record.) 

18 

MR. 

SCHNEIDER: 

We will make a specific 

19 

report on that issue, Mr. 

Solimano. 

20 

MR. 

SOLIMANO: 

Thank you. 

21 

BY MR. SOLIMANO: 


22 

Q. Turning 

now to Brown 

& Williamson's 

23 

smokeless-tobacco plant which I believe you said was 

24 

located in Winston-Salem. 


25 

A. That's correct. 
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1 Q. I believe you said that was not reviewed for 

2 responsive documents. Can you tell me why? 

3 A. My understanding is that while it was not swept, 

4 an inquiry was made as to whether it was considered 

5 likely that or reasonable that there may be 

6 responsive documents in the Minnesota case at the 

7 Winston-Salem plant, and since there are no research 

8 and development facilities in Winston-Salem and since 

9 their product is not — or their marketing efforts 

10 are not related to the sale of cigarettes, my 

11 understanding is that it was considered that they 

12 would not have responsive documents at that location. 

13 Q. Did Brown & Williamson search for responsive 

14 documents relating to the health effects of smokeless 

15 tobacco in connection with its production of 

16 documents into the Minnesota depository? 

17 A. I don't believe that it did. 

18 Q. Would you make inquiry into that and confirm 

19 whether or not smokeless-tobacco documents were 

20 searched in Minnesota? 

21 A. Yes, I will. 

22 Q. Thank you. 

23 And just so it's clear, in connection with Brown 

24 & Williamson's search for responsive documents in the 

25 research and development department, were 
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1 smokeless-tobacco products excluded from the scope of 

2 the search? 

3 A. It's not my understanding that they were. The 

4 general categories of — of inquiry were used in the 

5 research and development department just as 

6 elsewhere, and it's my understanding that that — 

7 that they would have been included in that location. 

8 Q. Okay. Turning now to the regional sales offices 

9 maintained by Brown & Williamson, I believe you said 

10 that there were 29 regional sales offices that were 

11 not searched for documents in connection with the 

12 Minnesota production. Is that correct? 

13 A. That is correct. 

14 Q. Do you know if there is a regional sales office 

15 in Seattle? 

16 A. I believe there is, and my understanding — or 

17 there is in the state of Washington, and my 

18 understanding is that there is a — an intention to 

19 go and conduct a document review of that — that 

20 sales office, and that will be done. 

21 Q. That will be done in connection with the 

22 Washington — the Washington case? 

23 A. I believe it will be done. 

24 Q. Would you provide me with a list of the 29 sales 

25 offices — I guess it's 30 including Minnesota; is 

STIREWALT & ASSOCIATES 

P.O. BOX 18188, MINNEAPOLIS, MN 55418 1-800-553-1953 


http://legacy.library.ucsfaaiii»ttiel/j|3tli|0§^O0Afs«dfndustrydocuments.ucsf.edu/docs/yshd0001 



1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


CONFIDENTIAL 

445 

that correct? 

A. I don't know the exact number of sales offices, 
but I'll provide you with a list of our sales 
offices. 

Q. Generally what — what are the functions 
performed by the sales offices? 

A. Within our sales offices we would have a home 
base for territory sales managers reporting to 
district sales managers and who report ultimately to 
a section sales manager. The sales offices are by 
and large section sales organizational structures and 
the operations are by and large related to monitoring 
the activities of our territory sales force in the 
field and their efforts to promote Brown & Williamson 
products at retail and wholesale operations 
throughout the United States. 

Q. I understand from your testimony that you did 
search for responsive documents at the Minnesota 
sales office. What types of documents, generally 
speaking, were found to be responsive in that office? 
A. I'm not prepared — 

I have not prepared that specific question and 
I'm not — not sure I know exactly what documents 
were taken from the — from the Minnesota office. 

Q. Would you please inquire — and I'm not looking 
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for a specific list of documents, I'm looking for a 
general description of the types of documents 
produced from the Minnesota sales office — and get 
back to me in writing at the conclusion of the 
deposition? 

A. I'd be happy to do that. 

Q. Thank you. 

MR. SCHNEIDER: Mr. Solimano, just a point 
to be helpful. 

MR. SOLIMANO: Yeah. 

MR. SCHNEIDER: I believe that you have the 
4B. That's in the process of being updated. But 
there is a specific category on the 4B, I believe, as 
for documents collected from the Minnesota sales 
office. But I'll look into that and tell you in our 
letter. 

MR. SOLIMANO: All right. Thank you. 

BY MR. SOLIMANO: 

Q. There was reference in earlier examination, Mr. 
Lowther, to documents that were allegedly stolen by a 
Brown & Williamson paralegal. Were all of those 
documents reviewed for responsiveness to the 
Minnesota document requests as part of the process 
you described earlier? 

A. I can't guarantee that all documents that were 
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1 stolen were reviewed. Certainly Brown & Williamson 

2 has a collection of documents which were stolen which 

3 you're referring to, and all of the documents in the 

4 possession of Brown & Williamson or its outside 

5 counsel were reviewed on a document-by-document basis 

6 to establish whether they were responsive or not. 

7 Q. And as part of that process, if any documents in 

8 that collection were identified as privileged, were 

9 those put on Brown & Williamson's privilege list? 

10 A. My understanding would be that they are either 

11 on a list or, if the list is still in progress, they 

12 will be put on a list. 

13 Q. Turning now to documents in the possession of 

14 Brown & Williamson's outside counsel, I understand 

15 your testimony about what documents were requested to 

16 be produced, and — and — and so that I understand, 

17 I'd like to know if, assuming in a particular smoking 

18 and health case litigated by one of your outside 

19 counsel. Brown & Williamson employees testified in a 

20 deposition, would the transcript of that deposition 

21 have been produced into the Minnesota depository? 

22 A. I don't know. I know that some deposition 

23 transcripts have been — or I believe that some 

24 transcript depositions have been provided in the 

25 Minnesota case. I don't know whether every 
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1 deposition has been provided. 

2 Q. Do you know whether Brown & Williamson asked its 

3 outside lawyers to provide copies of all depositions 

4 of Brown & Williamson employees given in smoking and 

5 health litigation? 

6 A. I'm not sure. 

7 Q. Would you inquire and get back to me, please? 

8 A. I'11 do that. 

9 Q. You explained how Brown & Williamson's local 

10 counsel in Minnesota traveled to Atlanta for an 

11 overview of the document production process. Do you 

12 know whether Brown & Williamson's local counsel in 

13 the state of Washington has been given a similar 

14 overview of the document production process? 

15 A. I do not know that. 

16 Q. Again, would you check and get back to me, 

17 please? 

18 A. I will. 

19 Q. Similarly, do you know whether Brown & 

20 Williamson's local counsel for the state of 

21 Washington has had any involvement in Brown & 

22 Williamson's preparation of privilege logs? 

23 A. I do not know that. 

24 Q. Again, would you inquire and get back to me? 

25 A. Yes, I will. 
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Q. Mr. Lowther, are you familiar with the document 
abstract retrieval system, which I believe is 
maintained by Brown & Williamson? 

A. I have a — an understanding of — of — a vague 
understanding of what it is. 

Q. Could you tell me what you understand it is? 

A. I understand that it's a librarian-type database 

which holds records relating to our research and 
development department. 

Q. Do you know if anyone utilized that database in 
connection with identifying potentially responsive 
documents? 

A. I understand that since documents were reviewed 
on a document-by-document basis, there was no need 
for such a review to under — to — to be 
undertaken. However, it may be that such searches 
were undertaken in response to specific requirements 
to locate specific documents, but I'm not aware of 
the general usage of that index to locate and provide 
documents in the Minnesota case. 

Q. Do you know if any printouts from that database 
were themselves produced into the Minnesota 
depository by Brown & Williamson? 

A. Yes, I understand that an index was provided. 

Q. Okay. Turning now to the subject of former 
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employees, if I were to ask you to provide me with 
the address and phone number of a Brown & Williamson 
former employee, where would you look for that 
information? 

A. I might try a telephone directory. I might make 
an inquiry of Brown & Williamson to see whether such 
records were still on hand. 

Q. Let me — yeah. Let me be a little more 
specific. 

Do you know whether Brown & Williamson typically 
maintains current addresses and phone numbers for 
former employees? 

A. I know that we have pension records and health 
records, so perhaps, you know, outside providers of 
those benefits may — may be able to help. But I'm 
not aware of any specific collection of records 
relating to former employee names and addresses that 
we have. 

MR. SOLIMANO: Okay. I have no further 
questions at this time, Mr. Lowther. I will, 
however, reserve the right to — to resume the 
deposition at such time as we are given access to the 
4A indices. As you know, I was excluded from the 
deposition during the portion of the examination 
relating to the 4A indices. So I'll reserve my right 
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to inquire further on that subject. Otherwise, I'm 
done. Thank you. 

THE WITNESS: Thank you. 

(Discussion off the stenographic record.) 

MR. SCHNEIDER: We have no questions at 
this time. We understand your reservation of rights 
in that respect. We reserve our rights with respect 
to that. I'm sorry that you had to be excluded from 
the deposition during those time frames, and 
hopefully once those issues are resolved and you're 
able to get access to the confidential sections, 
there will not be any need even to address that issue 
between us. But we will see as we go forward. Thank 
you. 

MR. SOLIMANO: I — I — 

And I guess, while we're making concluding 
remarks, I would simply note that we — we do need to 
address how we're going to handle documents and 
transcripts that have been marked confidential 
pursuant to the Minnesota protective order. As you 
know, in an abundance of caution we've decided that I 
not even be given access to the deposition transcript 
yet, so I — I think we need to address this issue 
promptly and work it out. 

MR. SCHNEIDER: We will do so. 
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1 MR. SOLIMANO: Thank you. 

2 THE WITNESS: Thank you. 

3 THE REPORTER: Off the record, please. 

4 (Deposition concluded at 3:37 o'clock p.m.) 
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1 CERTIFICATE 

2 I, Richard G. Stirewalt, hereby certify 

3 that I am qualified as a verbatim shorthand reporter; 

4 that I took in stenographic shorthand the testimony 

5 of RICHARD M. LOWTHER at the time and place 

6 aforesaid; and that the foregoing transcript 

7 consisting of pages 265 through 452 is a true and 

8 correct, full and complete transcription of said 

9 shorthand notes, to the best of my ability. 

10 Dated at Minneapolis, Minnesota, this 12th 

11 day of April, 1997. 
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13 

14 

15 RICHARD G. STIREWALT 

16 Registered Professional Reporter 

17 Notary Public 
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1 CERTIFICATE 

2 I, RICHARD M. LOWTHER, the deponent, hereby 

3 certify that I have read the foregoing transcript 

4 consisting of pages 265 through 452, and that said 

5 transcript is a true and correct, full and complete 

6 transcription of my deposition except: 

7 


9 

10 

11 

12 

13 

14 


15 RICHARD M. LOWTHER 

16 Deponent 

17 

18 Sworn and subscribed to before me this day 

19 of , 1997. 

20 
21 
22 

23 Notary Public 

24 

25 My commission expires 
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